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SUPREME COURT OF NORTH CAROLINA 


AT RALEIGH. 


DECEMBER TERM, 1853. 


ROBERT CAFFEY, ADM’R, &c. against JAS*C. DAVIS AND OTHERS. 


Upon a direction in a will to emancipate a female slave, either immedi- 
ately, or at a future time, after a temporary enjoyment of another, the 
issue of such female slave must, when nothing to the contrary appears 
in the will, follow the condition of the mother, and be emancipated also. 


Cause removed from the Court of Equity, of Guilford 
County, at Fall Term, 1853. 

James Davis, by his last will and testament, made in 
1831, devised and bequeathed, among a variety of dther dis- 
positions, (not relevant to the questions treated of by the 
Court,) as follows : 

. “Talso give to her, (his wife Sophia,) ten head of the 
first (choice) of my hogs, five head of sheep, first choice, and 
one negro girl, named Nelly, and one mulatto man, named 
Nehemiah. I give them to my wife during her natural life, 
or widowhood; then to my son Michael C. Davis, to him, 
his heirs, forever, except Nelly and Nehemiah, to be free, 
if they can comply with the requisition of the law of this 
State, and if they cant comply with the law to be free, and 
Michael C. Davis should die, without any heirs of his own 
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body, Nehemiah and Nelly may choose their own homes, 
where they like to live, and is to be sold privately at the 
valuation of two men.” In a subsequent clause, this will 
proceeds : “ and all the rest of my property to be sold, and 
the balance of estate unwilled, to be equally divided be- 
tween my wife Sophia Davis and my son John Davis, and 
my daughter Jane Caffey and my son Michael Caffey Da- 
vis.” James Davis died in 1837. 

After the execution of the will of James Davis, and pre- 
vious to his death, the woman Nelly bore the slave Wright, 
and after his death, and during the life of Sophia, she bore 
the boy Alvis. Sophia died in.1848. 

Sophia Davis, the widow of the testator in the above 
will, executed her will in the year 1845, and disposed, as 
follows : 

“T give and bequeath to my grandson James Caffey 
Davis, the only son of my son Michael Caffey Davis, de- 
ceased, one negro boy named Wright, and one negro boy 
named Alvis, on condition, that if Nehemiah and Nelly, 
their father and mother, comply with the laws of this State, 
and goes free, it is my will, they should go with them, and 
not be kept back on the account of their age, and if not, 
then these negroes, Wright and Alvis must stay with their 
father and mother, and not be hired out, and if not, they 
must have the same chance of their father and mother in 
. choosing homes, and be sold to the same person at the val- 
uation of the same two men, that value their father and 
mother, according to my husband’s James Davis deceased 
will, and if James Caffey Davis dies, not having no heir 
of his own body, and these negroes cant comply with the 
requisitions of the laws of this State, and choose their 
homes and is valued. ‘The money on conditions, if James 
C. Davis leaves no child of his own, if he does, it is theirs, 
if not, it must go the use of my children; it is my will, 
they never shall be parted from their parents, for I do not 
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believe in negro slavery; but if I had it in my power, I 
would set them all free.” After some pious and charitable 
reflections, the wi!l proceeds with a prayer, “ that no one will 
_try to stop her poor negroes ;” and again says, “she wishes 

to clear her skirts of them.” Sophia Davis died in the year 
1849. 

After the death of James Davis, the slave Wright was 
sold by his execution, and bought by his son, Michael C. 
Davis, who sold and conveyed him by a bill of sale to the 
testatrix, in the latter will, of Sophia Davis. 

No steps having been taken by the Executrix, Sophia, to 
send off the slaves Nelly and Nehemiah, after her death the 
plaintiff, as administrator de bonis non, with the will annex- 
ed, of James Davis, and as the personal representative also 
of his wife Jane, filed this bill to obtain the advice and 
instruction of the Court of Equity, as to the rights of 
these slaves, Nelly, Nehemiah, Wright and Alvis, to their 
freedom, and as to the mode of raising the means to send 
them out of the State. . 

James C. Davis, an infant, Jane Davis, widow of Michael 
©. Davis, and John Davis, a son, and one of the legatees of 
James Davis, were made defendants. The answer of James 
C. Davis was filed by his guardian, Robert Rankin, which 
admitted the material allegations contained in the will, but - 

insisted, that by a proper construction, none of ‘the slaves 
were entitled to their liberty under these wills. 

There was replication, and the cause was set for hearing 
on the bill, answer and exhibits, and removed to this Court. 


Miller, for plaintiffs. 

Morehead, for defendants, argued as follows : 

The question presented by the facts stated, is, can the 
defendant, James C. Davis, be put to his election under the 
will of his grandmother Sophia; who, among other things, 
bequeaths to him the slayes Wright and Alvis? Her title 
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to Wright is undisputed ; but the title to Alvis is contested. 
Alvis was born of the woman Nelly, during the life of the 
tenant for life, Sophia Davis, and before the period had ar- 
rived for Nelly’s emancipation. In behalf of the defen- 
dant, it is submitted, that Alvis was born a slave for life. 
It is the well established rule in this State, that the increase 
of a slave, during a life estate, passes over to the remainder 
man. As Nelly was to be emancipated upon the falling in of 
the life estate, and no provision being made as to the in- 
crease, born during her term of servitude, Alvis is a slave for 
life. Iam not aware of any decision in our Courts upon 
the point; the question has been repeatedly before the 
Courts of Kentucky, where the same rule prevails as to the 
increase during the life estate, and the decisions are uniform, 
that the increase, born before the period of emancipation, 
are slaves. Murpny vy. Bieas, 1 Marshall 532; Nep v. 
Beat, 2 Bibb. 298. If the boy Alvis is a slave, it is not 
a case of election, because the legatee has to make compen- 
sation out of the property bequeathed to the disappointed 
legatee. Adams Eq., page 92-’3. In the ease before the 
Court, compensation cannot be made, because Alvis is a 
slave, and cannot recover compensation. 


Bartz, J. The right of the slaves Nehemiah, Nelly and 
Wright to their freedom appears to us to be unquestionable. 
The two former are clearly under the express provisions of 
the will of James Davis, and the latter, either under the 
proper construction of the will, or by the express terms of 
the will of Sophia Davis. The only question in the case, 
is, whether the boy Alvis can claim to be emancipated under 
either will. That question is certainly not without its diffi- 
culties, and we have considered it under the various aspects 
presented by the able arguments of the counsel, and have 
come to the conclusion, that Alvis, upon a just construction 
of the will of James Davis, must follow the condition of his 
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parents, and has a right. to be emancipated with then. The 
slaves Nehemiah and Nelly were in effect bequeathed by 
the testator to his widow for life, and then to,be free; with 
a proviso, that if they could not comply with the laws of the 
State, so as to entitle themselves to freedom, they should 
belong to the testator’s son, Michael Caffey Davis. Had 
they, at the termination of the life estate, been unable to 
comply with the condition, their issue or increase would 
have gone with them into servitude to the remainder man, 
whether such issue or increase were mentioned in the will 
or not: differing in this respect from the fruits or profits of 
any other species of property arising during the life estate. 
That is too well settled to require the citation of authority 
for its support. Why then should not the issue go with 
them into freedom, upon their performance of the condition* 
that was to confer it upon them? Why any more necessity 
that the testator should mention issue or increase, to give 
liberty to such increase, than to doom it to slavery? The 
answer of the defendants’ counsel, is, that during the life 
estate, the mother was a slave, and that t.e issue born 
during that period, must also’be a slave, according to the 
maxim partus sequitur ventrem, and in support of the pro- 
position he has referred to, and relied on a case decided in 
Kentucky, in 1811, Nep v. Brat, 2 Bibb Rep. 298. The 
question in that case arose upon a bequest by a testator to 
his wife, of certain slaves “to serve in the following man- 
ner, and to be free at the following periods: Jude to be free 
in the year 1804, and Dinah to be free in the year 1806, 
and in the meantime the above-named Jude and Dinah shall 
be schooled in such a manner, as to read a chapter in the 
Bible.” Jude had a child, (Ned, the plaintiff in the action,) 
born after the testator’s death, and before the year 1804, 
and the Court decided in favor of the defendant, who claim- 
ed Ned as a slave, upon the ground, that he must follow the 
condition of his mother at the time of his birth, by foree of 
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the maxim partus sequitur ventrem. Without stopping to | 
enquire, whether the Court did not misapply the maxim to 

the disappointment of the intention of the testator in that 
case, we hold it to be at variance with the principle established 
by this Court, in the cases to which our attention has been 
called by the plaintiff’s counsel. CAMPBELL v. STREET, 1 
Ired. Rep. 109, was-decided in 1840. The plaintiff, Lydia 
Campbell, claimed her freedom under the will of John Camp- 
bell, of Nansemond county, Virginia, which was as follows : 

“* My will and desire is, that my negro woman Pender 
should have her freedom immediately, and her emancipation 
recorded. My will and desire is, that all the rest of my 
black people should serve till my youngest child shall be of 
the age of twenty-one, and for the use of raising my chil- 
fren and young negroes. After my youngest ¢hild be of 
age, my will is; that all my negroes should have their free- 
dom and liberty.” 

The plaintiff was born of one of the testator’s negro 
women after his death, and before his youngest child came 
to the age of twenty-one, and the defendant contended that. 
for that reason,she was a slave. This Court, im the able 
opinion delivered by Judge Gaston, after an argument to 
show that it was the intention of the testator to emancipate 
not only all the negroes which he owned at the time of his 
death, but also their future increase, and that he had power 
to emancipate the increase, as well as the original stock. 
proceeded as follows : “The law of Virginia allows emanci- 
pation by will, and it is conceded that the emaneipation 
directed in this will, with respect to the original stock, is 
sanctioned by that law, either as an immediate emancipation. 
with a condition of a short, temporary service, or as an 
emancipation, to take effect after that temporary service. 
[f it be the former, the claim of the plaintiff to freedom is 
necessarily complete ; but, if it be the latter, then she claims 
freedom, not as her birthright, but as a gift from her 
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owner. She was in law his property, whieh he held in her 
mother.” The case of WooTEN v. Becton, 8 Ired. Eq. 
Rep. 66, came before the Court at December Term, 1851, 
upon a bill filed by the executors, to obtain a construction of 
the following clause in the will of Susan Jones: 

“T am anxious to reward the meritorious services of the 
following named slaves with the boon of freedom, namely: 
Phillis, Esther, Nancy, Patsy Scott, John, Amy, Pleasant, 
Fortuna, Mary West and nam and all their future increase 
and issue, &c.”’ 

One of the women named in the will had a child born in 
the lifetime of the testatrix, and several children were born 
after her death. Chief Justice Rurrrn, delivering the 
epinion of the Court, said upon this subject, “the children 
born since the death of the testatrix are within the words 
of the will, as expressly as those named. With respect? 
the one born between the making of the will and the dea 
of the testatrix, the rule is not so clear. Were it a disposi- 
tion, by the way of legacy, to some other perscn, the Court 
would feel bound, by previous adjudications, to hold that 
the child did not pass to the donee of the mother. But the 
conclusion is to the contrary on the direction to emancipate 
the issue and increase of a female who is emancipated by 
name in-the will. Increase is admitted in the cases to be 
per se an equivocal term, and therefore it is allowed that 
other things in the will may be looked to, in order to give it a 
meaning, effectuating the actual intention. The supposition 
is almost inconceivable, that. one should intend that a child 
born at any time after the will, should remain in servitude. 
when, by the will, not only the mother, but her issue and 
imerease, are to be emancipated: or that the intention 
should not have been directly the reverse; that such ehild 
should follow the m sther, and be free also. The purposeof 
the testatrix plainly denotes, as it seems to the Court, that 
‘ igsue and increase’ was meant to include all born after 
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the making of the will.” The principle deducible from 
these cases appears to be, that, upon a direction in a will to 
emancipate a female slave, either immediately or at a fu- 
ture time, after a temporary enjoyment by another, the is- 
sue of such female slave, as an incident to and fruit of the 
mother, must, when nothing to the contrary appears in the 
will, follow the condition o: the mother, and be emancipated 
also. Applying this principle to the case before us, we 
must say, that the supposition is almost inconceivable, that 
the testator should have intended that his only slaves, Nehe- 
miah and Nelly, who had intermarried and had one child, 
before his death, should be emancipated and sent out of the 
State, leaving their children here im servitude. Just the 
reverse must, we think, be necessarily inferred to have been 
gis intention, not only from this consideration, but from the 

ity which must follow any other construction. It is 
very clear, that the testator did not intend that any other 
legatee named in his will, except his son, Michael Caffey 
Davis, should take Nehemiah and Nelly, in case they could 
not be set free after his wife’s death. Now, if the said 
slaves should entitle themselves to freedom, by complying 
with the lawsof the State, so that the legatee above named 
eould not take them, we do not see how he could take their 
issue, which is but an incident to or a part of them. If he 
could not take the principal, it is difficult to maintain the 
position that he would take the incident, when it was not 
expressly given to him. We acknowledge the rule, that the 
incident follows the principal, and that the incident may, in 
express terms, or by necessary implication, be separated 
from the principal; but we hesitate to recognize a rule by 
which one can take an incident not expressly given to him, 
while the principal itself is expressly given away from him. 
The result of the argument would be, that the issue of 
Nehemiah and Nelly were undisposed of by this clause of 
the will,.and of course fell into the residue, and were to be 
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sold and divided among certain legatees therein named, of 
whom his wife was one. In other words, the wife would 
take the issue during life, under one clause of the will, and 
after her death, take a portion of the proceeds of the sale 
of such issue, under another clause of the same will. This 
construction is, from its absurdity, entirely inadmissible. The 
only other constructor is the one which we adopt, that it 
must necessarily be inferred to have been the intention of 
the testator, that the issue of Nehemiah and Nelly should 
be emancipated with their parents, at the death of the 
widow. 
_ This decision prevents the question of election, raised in 
the argument upon the will of Sophia Davis, from comihg 
before us, and therefore we abstain from expressing any 
opinion upon it. 

All the slaves were, according to the opinion a 
pressed, entitled to their freedom at the death of the 
tor’s widow, Sophia Davis, and we think they ought not to 
be prejudiced by the delay of the administrator, with the 
will annexed, in procuring their emancipation, aceording to 
law. The administrator must therefore appropriate such 
of their hires or profits since the time he has received or 
might have received them, to the purpose of emancipating 
and carrying them out of the State. We'think he has no 
right to take any other funds out of the estates either of 
. James or Sophia Davis, for those purposes, because the wills 
of both, so far from giving such funds, seem rather to imply 
that the slaves must provide, the means of securing their 
emancipation out of their own resources. . 
_ A reference must be made to the clerk, for taking the 

necessary accounts, and the cause will be retained for fur- 
ther directions upon the coming in of the report. 
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Am. Bible Society and others v. Ex’rs of Hollister and others. . 


THE AMERICAN BIBLE SOCIETY AND OTHERS against THE EX- 
ECUTORS OF JANET HOLLISTER AND OTHERS. 


The Supreme Court will not entertain a bill of review (begun here) to 
review a final decree of this Court. 

Warp v. Srowe, 2 Dev. Eq. 509; Gitcnrist v. Bure, 1 Dev. and Bat. Eq: 
306, 354; Waveu v. Mitcnent, Ib. 510; Sims v. Tuomeson, 1 Dev, 197; 
Barnes v. Dickinson, Ib. 326; cited and commented on. 


THE bill is filed in this Court, for the purpose of review- 
ing a decree of this Court, heretofore made in the case of 
Taylor and Taylor, executors of Hollister, against the 
American Bible Society and others, reported in 7 Ired. Eq. 
201. ‘The plaintiffs were defendants in that case, and the 
plaintiffs in that case, with some who were defendants, are 
made defendants in this case. The bil] sets out the pleadings 
Spree in that case, together with the final decree, 
and avers “that said decree hath been duly enrolled among 
the records of said Supreme Court, all which appears by 
the record of the proceedings in the said cause now re- 
maining in the rolls of the office of the said Supreme Court, 
which said decree your orators humbly insist is erroneous 
and ought to be reviewed and set aside,” and then assigns 
errors. 

Upon the filing of the bill, copies and subpenas issued, 
some of the defendants answered, and others put in a 
demurrer. 


Moore, for plaintiffs. 
* J. H. Bryan, for defendants. 


Parson, J. The decrees of this Court are not enrolled, 
strictly speaking, but are recorded, which is allowed to have 
the same effect. Judge Story says: “In the State Courts 
of the United States, all decrees in Equity are matters of 
record, and are deemed to be enrolled as of the term of the 
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Court at which they are passed, whether actually enrolled 
or not.” Story’s Equity Pleading, sec. 403. Accordingly. 
there are several bills of review among the decisions of this 
Court, which bills are filed in the Courts of Equity below, 
to review decisions of these Courts, and brought to this 
Court by appeal, in which it is held that the passing and re- 
cording a final decree, has the effect of enrollment, and 
presents a case for a bill of review. So the bill under con- 
sideration is applicable to the case presented by it. But 
the plaintiffs are met in limine, by the objection, that a bill 
cannot be filed and have its origin in this Court, because of 
its limited jurisdiction. ee 

It appears that this is the first bill of the kind that has 
ever been filed in this Court. The case is a new one, and 
we have given it much consideration. This Court is one of 
limited jurisdiction, and derives its powers from the Stati 
by which it was created. So the question depends upon 
construction of that Statute. It should, however, not be 
considered as isolated and standing alone, but as forming a 
part of a system, established by the ree for the ad- 
ministration of the law. 

The Revised Statutes, ch. 32, sec. 1, entitled an act con- 
cerning Courts of Equity, provides as follows : “Each Supe- 
rior Court of Law within the State shall also be and act as 
a Court of Equity for the same county, and possess all the 
powers and authority within the same, that the Court of 
Chancery, which was formerly held in this State, under the 
colonial government, used and exercised, and that are pro- 
perly and rightfully incident to such a Court, agreeably to 
the laws of this State.” * And in sec. 2, as foilows: ‘ Such 
Court, in all equity proceedings, shall be styled and called 
THE Court or Equrry for the county in which it is held.” 
And in sec. 17: “ No bill of review, or petition for re-hear- 
ing, shall lie or be ‘allowed upon a final decree in any of the 
Courts of Equity within this State but within five years,” 
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&e. In Rev. Stat. ch. 33, sec. 6, entitled an act concern- 
ing the Supreme Court, it is provided, that “the Court shall 
have power to hear and determine all questions at law 
brought before it by appeal from a Superior Court, and to 
hear and determine all cases of Equity brought before it by 
appeal from a Court of Equity, or removed there by the 
parties thereto; and in every case such Court may render such 
sentence, judgment and decree as, on inspection of the whole 
record, it shall appear to them ought in law to be rendered 
thereon ; and shall have original and exclusive jurisdiction 
in repealing letters patent, and shall also have power to issue 
writs of certiorari, scire facias, habeas corpus, mandamus, 
and all other writs which may be proper and necessary for 
the exercise of its jurisdiction, and agreeable to the princi- 
ples and usages of law: and it may, in its own discretion, 
make the writs of execution, which it may issue, returnable 
either to the said Court, or to the Supreme Court,” &c., 
‘provided, that, in criminal cases, the decision of the Su- 
preme Court shall be certified to the Superior Court, which 
Court shall proceed to judgment.” 

Thus it is seen, that the Courts of Equity for the several 
Counties have original and general jurisdiction, and the 
statute confers upon them the powers and authorities that 
were formerly exercised }yy the Chancellor, and that are 
properly and rightfully incident to such a Court. The sta- 
tute assumes that to entertain a bill of review is a power 
properly and rightfully incident to such a Court, and limits 
the time to five years, instead of twenty years, as it was 
formerly. 

Whereas the Supreme Court hag no original jurisdiction, 
except to repeal letters patent, and its jurisdiction is limited 
and expressly confined to the power to hear and deter- 
mine questions of law upon appeal, and cases in equity 
brought before it by appeal or removal: no incidental 
power or authority is conferred, save only that of issuing 
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such writs and other process as is necessary and proper for 
the exercise of the limited jurisdiction given to it, that is, 
to hear and determine cases brought before it by appeal or 
removal. 

So the question is narrowed to this: What is meant by 
the power to “hear and determine” a case? Both of the 
words have a fixed meaning, and beyond all question a case 
is heard and determined when a final decree has been pass- 
ed and entered upon the records of the Court. The case 
is then ended, the parties are dismissed, and the Court has 
fully discharged its functions so far as their case is con- 
cerned. 

It is said that a bill of review is not strictly speaking an 
original bill, but is treated of in the books as a bill in the 
nature of an original bill, being an incident to some former 
suit. To call a bill of review an incident to a former suit 
requires some latitude of expression; but it is sufficient for 
us to say, when a case has been heard and determined, this 
Court is functus officio as to the case itself, and all its inci- 
dents. 

The 17th sec. of the 52d chap. is expressly confined to 
Courts of Equity, (which means the Courts below.) It is 
from the act of 1828, which was ten years after the Su- 
preme Court was established. This shows that, in the opin- 
ion of the Legislature, a bill of review could not originate 
in the Supreme Court. If such a bill can be allowed, there 
is ne limitation short of twenty years. We are, therefore, 
brought to the conclusion, from a consideration of the sta- 
tute, that a bill of review.cannot be filed in this Court; but 
if the words of the statute were less plain and unequivocal, 
our conclusion would derive support from other conside- 
rations. 

1. Bills of review owe their origin to the famous ordin-. 
ance of Lorp Bacon, which treats the power to entertain 
such bills as an incigent to the jurisdiction of the Chancel- 
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lor. Such bills are of two kinds: one for error of law, like 
the bill before us; and the other upon new proofs that have 
come to light after the decision was made. , Suppose a bill 
of the latter kind was filed in this Court ; answer is put in, 
replications taken, and commissions. So, in effect, a case origi- 
nates in this Court. This is certainly not proper. It must 
be brought here by appeal or removal. Both kinds of bills 
of review stand on the same footing, and if we entertain one, 
as a matter of course we must entertain the other. 

2. No bill of review, of either kind, has ever been filed in 
this Court, but there are many petitions to re-hear. We 
are certain that, but for a settled conviction, on the part 
both of the Judges and of the profession, that this Court 
will not entertain such a bill, it would have been attempted 
in the course of thirty-six years. Indeed, in Warp v. 
Stowe, 2 Dev. Eq. 509, the Court say: “The inquiries 
presented are exceedingly unpleasant. There is no doubt 
but that the decision in 8 Hawks, 604, directing a partition 
of the land per capita was rights and the decision in 1 Dey. 
Eq. 67, reversing the former decree, upon a petition to re- 
hear, and directing a partition per stripes, was erroneous.” 
It is clear, that, if the Court could have entertained a bill of 
review, that erroneous decree would have been reversed. 

3. There are several cases, in which bills filed in the 
Courts of Equity to reverse their decrees, have been brought 
to this Court by appeal. Giucunist v. Bure, 1 Dev. and 
Bat. 354; Waven v. Mrrevent, ib. 510; Sus vy. THomp- 
son, 1 Dev. Eq. 197; Barnes v. Dickinson, ib. 826. In 
the last ease, the bill was filed in-the Court of Equity to re- 
verse a decree in this Court, on new proof. 

4. No reason can be assigned why cases in Equity should 
be tried a second time in this Court, that does not apply, 
with equal force, to cases on the law side, and there can be 
no writ of error, for error in law, in a judgment of this 
Court. 


Bill dismissed with costs. 
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Wright v. Bowden and Loftin. 


ISAAC WRIGHT against HENRY BOWDEN AND LUTHER LOFTIN. 


Where a decree rendered in the Court of Equity has not been executed 
by the neglect of the parties to proceed under it, and their rights are 
nbout to be embarrassed by subsequent events, and it appears that such 
decree is reasonable and just, a bill to enforce such decree will be en- 
tertained, and a new decree made in aid of the former one. 


Cause removed from ‘the Court of Equity, of Duplin 
County, at Fall Term, 1853, and came on to be heard on*” 
demurrer. All the facts and the pleadings necessary to a 
proper understanding of the question decided are recited in 
the opinion of the Court. 


C. G. Wright, for plaintiff. 
Winslow, for defendant. 


Nasu, C. J. The bill is to execute a decree heretoforee 
made in the Court of Equity for Duplin County. The de- 
fendants file a general d®murrer, and the cause is trans- 
ferred by consent to this Court for argument. 

The facts of the case as admitted by the demurrer are 
a3 follows: The plaintiff was appointed exeentor of the will 
of James Wright, deceased, and trustee for his children. 
The testator died in the year , and the plaintiff was 
duly qualified as his executor: the will disposed of both 
real and personal property among testator’s children, one of 
whom was John Beck Wright. A bill was filed by the pre- 
sent defendants, Daniel Bowden and Loftin, as purchasers 
of the equitable interest of John B. Wright, in certain 
slaves, bequeathed to the complainant, in trust for him, and 
by the other legatees and devisees under the will of James 
Wright, praying for a determination of the trust and due 
delivery of the property. John Beck Wright beame luna- 
tic, pending the bill, and, by his committee, Robert T. Mur- 
phy was, by a supplemental bill, made~ party. At a sub- 
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sequent term of the Court, by an interloeutory order, com- 
missioners were appointed to divide the lands and slaves 
among the claimants, and “it is further ordered and decided 
by the Court, that the part or portion of the real estate al- 
lotted to John B. Wright be allotted and set apart, subject 
toa claim which Isaac Wright, trustee, has against the said 

John B. Wright, for $231, with interest, &c., the said lien 
“Waving accrued to said Isaac Wright, he having purchased 
a claim set up to John B. Wright's interest in said lands, to 
prevent litigation and the title from being clouded. The 
report of the commissioners was duly made and returned 
to the Spring Term, 1851, of Duplin Court of Equity, 
where the following decree was made: “The cause com- 
ing on to be heard on the bill, &c., it is ordered, by the 
Court, that the report, as returned, be confirmed in all 
things, and it is ordered, and adjudged, and decreed, that 
lot No. 1 be assigned to Robert T. Murphy, for the use of 
John B. Wright, a lunatic, Robert T. Murphy being his 
guardian or committee, and it ® considered by the Court, 
and it is hereby decreed, that lot No. 1, described by the 
commissioners in the report to this term, be and remain lia- 
ble for the sum of $231, with interest from 19th Febuary, 
1849, due to Isaac Wright, as appears in the interlocutory 
order of the last term of this Court. The said lot No. 1 
to be and continue responsible for the above-mentioned sum, 
until the same is paid.” By the same decree, Isaac Wright 
was discharged from his trust. Subsequently thereto, John 
Wright was, by an inquisition de inquirendo lunatico, found 
to be of sound mind, and he sold the defendants, aan 
and Loftin, lot No. 1.. 

The decree above set forth is still in force, and never has 
been performed. No part of the money decreed to Isaac 
Wright has been paid to him. This bill is to execute it. 

In a bill to execute a decree, the principle of that decree 
as its basis, and it seeks merely to carry it into effect. Such 
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a bill may be filed where an omission has been made in con- 
sequence of all the facts not appearing on the record.— 
Hopson vy. Batt, 1 Ph. 181. Or where, owing to the ne- 
glect of parties to proceed under it, their rights haye .be- 
come embarrassed by subsequent events, and a new decree 
is necessary to ascertain them. Mitford, 95. The lain- 
tiff, in such a bill, cannot impeach the decree. If i 
beyond the execution of it, it is a billto impeach. Th 
fendant, however, is under no such restriction, and 
show that it ought not to be executed. If, however, it can 
be enforced under the ordinary process, it will be assumed 
tobe eorrect. But the Court can, in respect of the special 
application, examine the decree, artd, if it be unjust, refuse 
its aid: Mitford, 97; 2 Dan. C. P. 1407; Hamuirton v. 
HaveurTox, 2 Bligh, 169. As before remarked, the decree 
‘sought to be executed by these proceedings, is still in force. 
We have examined it, and see in it nothing unjust or, gp: 
equitable. The plaintiff, as trustee of John B. Wright, ad- 
vanced the sum decreed him for and on account of his*reshyg 
que trust, to quiet his titlg ao e land in question, and there 
is ‘certainly no injustice on his*paygtin asking, or the Court 
in decreéing, the repayment of it..sIt was ne@éssary fog the 
plaintiff to ask the aid of the Court# New parties r 
-come interested, namely, the defendants Bowden and Lof- 
tin, by virtue of their purchase from John B. Wylight, after 
he brad been duly declared not to be a lunatic. All these / .. 
facts are admitted by the dewurrer. 


Demurrer overruled. 
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WILLIS A. HAMLIN, ADM’R. against JAMES MEBANE, EX’R. AND 
OTHERS. 


A delay of nineteen years and eleven months to sue for a legacy, consist- 
% ing in stock, connected with the fact that suit had been brought for 
other legacies claimed under the same will, and with the further fact 


the stock had been sold publicly, and the proceeds appropriated by 
e Executor, who claimed as next of kin, authorises a presumption of 


sfaction or abandonment of the claim. 


Cause removed from the Court of Equity of Chatham 
County, at Fall Term, 1852. 

John B. Mebane, of the County of Chatham, devised and 
bequeathed to his daughters, Cornelia and Martha Anne, as 
follows: “I give and bequeath to my two daughters, Cor- 
nelia and Martha Anne Mebane, and their heirs forever, 
the following property, to be equally divided between them, 
agreeable to value, whenever either of them shall marry or 
come of lawful age ; that is to say: all my land, with the 
appurtenances, lying on Hickory Mountain, in the county 

“of Chatham ; the whole of my pegroes, with their increase 
until that time ; (if I mistake nét, at this time thirty-two in 
number); and twelve sMares of stock which I hold in the 
Fear Navigation Company.” 

* "John Mebane and Joseph John Alston were named as 
executors in the will, and qualified. Cornelia married one 
Charles Hamlin, and died without bearing any children in 
the life-time of her said husband Charles Hamlin, and be- 
fore her sister Martha Anne, who is since dead. A.record . 
of the pendency of a suit, by the husband of Cornelia, 
against the executors of John B. Mebane, for the r&tovery 
of her part of the slaves bequeathed in the will of Sohn B. 
Mebane, (in which there is no allegation of claim for the 

~ stock,) is filed as an exhibit in the cause. This bill is filed 
against James Mebane, the executor of John Mebane, and 
against Rives and Jackson, the executors of Joseph John 
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Alston, (which two, James Mebane and J. J. Alston, were 
the executors, as above stated, of John B. Mebane,) by Wil- 
lis Hamlin, administrator of Cornelia, for an account, and 
for recovery of the twelve shares of Navigation stock, with 
the accruing dividends and interest on the same. 

Mary Anne’s share of the stock in question was sold at 
public auction to the highest bidder, by the executor of J: 
Mebane, and the money collected, and appropriated by him, , 
as her next of kin, to his own use. 

The defendants in their answer insist, among other things, 
upon the length of time, and the circumstances, as evidence 
that this claim had been paid and satisfied, or abandoned. 

The cause was set for hearing on the bill, answer and 
exhibits, and transferred to this Court. *» 4” 

Moore, and G. W. Haywood,for plaintiff. 
Phillips and J. H. Bryan, for defendants. 


Pearson, J. The plaintiff's intestate married in April, 
1831; the bill is filed Margh, 1851; so that there has been 
twenty years, wanting ‘ofle month, since the® wagd had a 
right to demand, and it became the duty of the ian to 
make a settlement. No explanation is offered for this delay, 
save that the intestate died some time during the yer 1832, 
and her husband, who is the real plaintiff inithis case, did~ 
not think proper to become Procure any 
one to do so. 

Surely the administration of justice wl abou’ trifle,” 
if such an allegation could be passed off ag‘an. explanation 
for @ delay of twenty years! A ward in socage, at comigon 
law, might bring his action of account against his guardian; . 
but, as the mode of proceeding was dilatory and ne A 
the Court of Equity offered a better,remedy. A bill i 
Equity, by a ward against his guardian, is only a subiitit 


for an action of account. ‘The statute of limitation 
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bars the action of account after three years, saving the 
rights of feme coverts, persons non compos, kc. The act of 
1795 provides: “If any orphan, coming to the age of 
twenty-one years, does not call on his guardian for a full 
settlement in three years, the sureties of said guardian shal! 
be discharged ; with a proviso for persons imprisoned, be- 
yond sea, and non compos. There is no saving in favor of 
Feme coverts, for a very obvious reason: if the statute did 
not apply to cases where female orphans married, at least 
one-half of the number of cases, where the Legislature in- 
tended to discharge the sureties, would have been unpro- 
vided. for. 

The act of 1826 declares, that all judgments, &c. after 
ten years, si resumed to be paid and satisfied, and 
ail eq@ities of redemption, and other equitable interests, 
shall, after ten years, be presumed to be satisfied or aban- 
dened. In this statute there 1s no saving ; it seems to have 


been intended emphatically as_a statute of repose. It is de- 
cided that this act does not extend to express trusts, or to 
claims for legacies ox filial portions ; and we do not now 
feel called qn to say whether tlétase of a ward, who fails 
to is guardian to account, is covered by: it or not; for 
we prefer ya tis case upon the fact, that a delay of 


iweptymye , wanting one month, together with the facts 
» tbat, soon afr the marriage of the plaintiff's intestate, her 

,ushand and the defendant's testator had eross actions in 
regard to thetneggoes claimed in her behalf, and that the 
bill doedigot mention that any other matter or thing was 
left unsettled that, soon after the death of John Mebane, 
in 839, the defendant, as his representative, sold the twelve 
shares of stock, as belonging to his estate, and-that Mar- 


tha’s part of the stock, (she dying after her sister,) passed 
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e.g. a guardian is bound*to account at thie age of twenty- 
one or marriage—the fact of marriage creates a disability : 
is that to rebut the presumption of a settlement ? sor does it 
not, in the nature of things, after so long a time, show that 
there must have been some tirangement or a of 
the matters in controversy 
Without reference to a rule of presumption, or toa state 
ute of limitations, we feel satisfied, viewing this as an open 
question of fact, that there has beer" a settlement or‘an 
abandonment of the claim, in regard to .the share ‘of the 
plaintiff’s intestate to the twelve shares of stock. There 
was no occasion for any entry upon the books of - thé com- 
pany. The stock stood in the name of John Mebane, whe 
was the acting executor of John,B. Mehineyand the plain- 
tiff’s intestate, or herghusband, could: “abandon release 
this claim under the ‘Will, without a formal entry upon, th 
books of the company, and ‘ho- entry was cafled for ont 
1842, when the defendant, James Mebane, as the executor 
of John Mebane, sold the stock to Curtis. ‘ 


* 


Bill with 


THERESA WALLING AND OTHERS against ANFHONY BUR- 
.. ROUGHS AND OTHERS. 


In weighing the testimony of witnesses as to value, damages, &¢., it isthe 
necessarily erroneous to take the average of several witnesses who hare 
deposed to different amounts. 

(Morgison v. McLeop, 2 Ired. Eq Rep. 108, cited and approved.) 


Cause removed, from the Court of Equity, of 
County Bll and. was heard on 
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to the Master’s report, December Term, 1851; vide 8 Ired. 
Eq. Rep. 60. 

The case is stated in the opinion of the Court then de- 
livered, and on the allowance of the exception to the report 
of the Master, the report was set aside, and the cause was 
referred back to the Master to state the account between 
the parties, with instructions to proceed upon the principle. 
“that the defendants are to be charged with the value of 
the timber while growing, as a rent of the timber.” 

In pursuance of the reference, a report was made to the 
December Term, 1853, stating the balance due the plain- 
tiffs, and concluding as follows: “ These accounts have been 
wade upon the principle, that the defendants were charge- 
able only with*the value of the timber while growing, as a 
rent forthe timber. And that value has been gathered 
from the average estimate made of the same by John Watts, 
Finley W. Moore, and George H. Peppin, whose depositions 
are on file, and the substance of them given in the opinion of 
the Court. This report was excepted to by the defendants, 
on account of the mode stated by the Master of arriving at 
the valge of the timber. The cause was again heard upon 
the exception at this term. 

Rodman and Donnell, for plaintiffs. 
Biggs and Moore, for defendants. 


Barras, J. The defendants except to the principle by 
which the Master arrived at his result, in charging them 
with rent for the shingles, staves and ton timber, which 
they got upon the swamp lands of the plaintiffs. Upon this 
subject two witnesses were examined for the plaintiffs, and 
one for the defendants, of whom one for the plaintiffs, Mr. 
Moore, estimated the rent higher-than the other two, whose 
estimates were the same. The Master took the average of 


the three, which is objected to by the defendants, as being 
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wrong in principle, and they insist that the wejght of the 
testimony ought to have induced the Master to adopt the 
lower estimate. 

This objection we must decide to be unfounded, so far as 
the principle is concerned, upon the authority of the case 
of Morrison v. McLxon, 2 Ired. Eq. Rep. 108. There, 
Rurriy, Chief Justice, says: “The Master's mode of taking 
an average cannot be said, we think, to be wrong in every 
case, as i. although it may not be right in every 
case. It is not’ liable to the objection urged against it, of 
being within the principle upon which verdicts have been 
set aside, where cach juror fixed a sum, and the aggregate 
was divided among their number, and the quotient taken for 
the damages. For it is the duty of each juror to assess 
such damages, as the evidence demands of his conscience 
and understanding, and neither more nor less, except so far 
as his mind may be influenced by the reasoning of his fellows. 
That, however, is very different from the considerations 
which may justly influence a juror or a Master in weighing 
evidence. For, suppose any.number of witnesses with equal 
intelligence and integrity, and equal opportunities of know- 
ing Or Judging, (as far as can be discovered,) to appear be- 
fore a jury to depose to the value of a thing, or to the 
amount of damages, and to give two different estimates, 
how can a decision be made without splitting ‘the difference 
between them? When there is an: equal probability that 
the one is as much. too low, as the other is too high, is it 
not safe and ‘reasonable to take the middle ‘point between 
them? For it is never to be acted on unless there be quite 
an equality of credit to be given to each witness in every 
respect. If. there be any means of discriminating beqyeen 
them, then the actual weight of each must govern.” It 
seems then, that the master did not err in the principle 
which he adopted. .Didhe err in not making a pro- 
per between the We think not. 
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Mr. Mooreguhose estimates were the highest, had a better 
opportunity of forming a correct Judgment than Mr. Pippin, 
and full as good as Mr. Watts: in one respect, he had the 
advantage of both, as he bought a portion of the shingles 
got by the defendants, and he seems to have been better | 
acquainted with the prices of all the articles in 1848,than 
they, for they speak, principally of prices in 1847, without 
professing to know-what they were in 1848, except, that 
they were somewhat higher than they were: § ear pre- 
vious. We cannot, then, say that the opin Messrs. 
Watts and Pippin are more to be relied on than that of the 
other witnessysand we must therefore, sustain the decisfon of 
the Ma&ter, and overrule the defendants’ first exception there- 
to. * The second exception being dependent on the first, must 
necessarily fall with it. -There being no other exception on 
either side, the report is in all ~ confirmed. 


| Decree for plaints, 
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pear from the sy delivered by his Honorsithe Chief 


Justice. 
~ 


Miller, for plaintiff 

Moore and for defendants. 

Mr. Morehead in behalf” of’ tlie defendantEd. 
wards, that it was unnecessary, in “his defence, to ‘inquire 
whether he was bound-to bring his action at law, for ithe 
slaves mentioned in the billpfér fraud th the of ‘the 
bill of sale by Joseph AHeny'st/;Fothe defendant Joseph 
Allen} jr., or to file a bill inv eqnityyto set aside the same, 
for false representation, made tothe plain- 
tiff having taken the deposition of thé deferdant*Edwards, 
and read the same in evidence- agaist ithe’ other defendant, 
cannot ask a decree against him’ ner: ‘against others, who 
might” ‘he secondarily liable,. Ad&ms* Ry. B64... 

lf a defendant examine as witness: plaintiff do not 
demur, po decree” ain be ha againsthim on that point, 
(BERNAL y. Manqui 483,) and if-he 
would be primarily@ able, and andthg 


count for the’ higes 
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other defendant, Edwards, the administrator with the will 
annexed of Joseph Allen, sr. The rule is well settled, that, 
where a plaintiff in equity reads, in evidence, the answer of 
a defendant, there can; be no decree against him. To this 
rule, there is this exception; that when the party has no in- 
terest, he may be examined. Edwards has no interest what- 
ever in this controyersy, as-is manifest from the proceed- 
ings; but is made a party pro forma, being the representa- 
tive,of the testatod: no decree can be had by the plaintiff 
against him. Adams’ Eq, 364-’5. -But it is insisted by 
the defendant Joseph ‘Allen, j jr.,that the plaintiff, by his 
own ‘act, havitig discharged his co-defendant, has discharged 
him. _ This-is: upon ‘the ground that Edwards is primarily 
answerable to, thé tegatees. “Ttis certainly true, that what- 
ever discharges the: parfy, primarily accountable, will dis- 
charge those Who are secondarily so: for the reason, that 
the first is, answerable’ ovér to the second, and it is unrea- 
sonable that thetelaith in the firét place should be inforced 
against him, who, though answerable, will be compelled to 

institute another suit aggipst him, wlio stands before him, 
and who is: ans bley,j the first instance ; and equity ab- 
hors multiplying sit ‘4 ecessarily, bitt chooses to settle 
all t disputes inferésted.in-the subject mat- 
ter when it be» in its glecrees always direct 
thatthe" Geerce shall by the party first liable 
if he eat if Het, ‘the who is sub- 
Wh one is ed to a contribution 
to" an actual indenmity, “tho Fetter mii be 

@ party ;, therefore, a bill cannot b iped against 

ety Without joining one A dais’ 9: 
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365. The answer of Joseph Allen, as we shall show in the 
further examination of this case, shows that he has no claim 
upon Edwards, either personally or as the  Segreagpetive of 
his father. 

A question is raised by, tlie bill, which we will dispose of 
first. It is charged that, at 4 the time the alleged bill of sale 
for the negroes in controversy was made, if at’ all, from 
Joseph Allen, sr., the old man, from weakness of mind, was 
not competent, to ‘make a contract. The proof doesnot sus- 
tain the allegation. He was old and weakened inn mind ‘and 
body, from age and disease, but the proof docs not” “slow 
that it was to that degree as to» him to 
make a contract. 

In his answer, the defendant “Alten that, 
finding, contrary to his advice, his*father would become the 
bail of his brothers Charles and Henty, ie determined to 
settle his accounts with him. . lafiguage fear- 


ing the consequences, this ‘defendant’ demanded. a fair set- 
tlement of accounts with the testator, upon | which settlement 
testator was found mdebted to this.defendant-in the sum of 
fourteen hundred and twenty-five, dollarg, for'y Which’ defen- 
dant insisted that he should a bond andiconfess a 
judgment at law upon it, or pay t thoney hat. e ond. 


was executed on the 17th of meets d on 
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does not remember. And again, it alleges that the sum of 
fourteen hundred and twenty-five dollars was made up, in ! 
the greater part, by the payments of money made by the 
defendant at various times for his father, and the residue of 
the said indebtedness arose froriy, articles for himself and 
family,'such as: bacon, &&, ‘anilgfor services-and personal at- 
tentions. bestowed mgons and to be renderéa during the re- 
mainder of lis difes This statement of the answer has 
some Of: the strdn gest badges of fraud upon its face, and J 
should? have ho. hesitation in granting the plaintiff a decree 
for “the negroes, and.an accounts it alone. The alleged 
bill ‘oF gale-beays date the: 17th of February , 1849, and the 
answer, jMsworn tot e Bd Of November in the same year— 
eight. maiiths, it béhielieved that, in that short time, 
thé @efendant, had forgotten whether any person was present 
but the, parties? . “Bhe veil. attempted to be thrown around 
this partiaf the tranaietjon ‘fis too thin to tleeei\e any one. 
It is evident that no ofie was present but Samuel Allen, the 
brother of the defendant. ‘Again, in the statement of the 
alleged settlement, hie is careful not to thake any averment 
of a -settleméng Upon: this point, if false, an indictment 
; have been sustained. In the state- 
mo tnformation, as to the bond or+the 
by yd due avhether he retained it, 


of diffoypnt oa s‘purpose, 
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prehension and fears of the old man, confessed by the an- 
swer to be near if not quite eighty years old, broken down 
by disease and mental torture? . In Twyne’s case, 3d part 
of Lord Coke’s Rep. 81, it was ruled, that the deed in that 
-ease had signs and marks of frand ; and the third resolution 
is, that it was made in secret, et dona clandestina sunt sem- 
per suspiciosa :. and on the same page, inapplying the Stat- 
ute of 13 Eliz. to the case, he advises, that, where a gift is 
made in satisfaction of a debt, by one who is. jhdebted- ‘to 
others, “let it be made in a public manner, ‘Deforg: t the 
neighbors, and not in private} for, secrecy is a thark “of 
fraud.” The defendant declares himself i imable to ‘ey that 
any one was present beside the parties to. ‘the decdfand that 
his brother Samuel witnessed if,” the 
answer is in itself sufficient to set aside tlie. conveyance, - 
Let us now look into the proofs. “Phe ‘pill of “sale has 
upon it no legal probate. It was admitted toupri 
the proof of the handwriting of the 
The act of 1836, ch. 37, sec. 4, declarés, 
subscribing witness to a deed cony eying Blaves,is, out of the 
State, his deposition shall be The be 
Where ‘the subscribing witness is, We are) ‘not exe 
cept that he has left the State,. of 
his death. As the whole that 
@eed, we might haye Been. ju 
‘upon that point} 
case of sich utter ile reqiired 
tlement, his father wag, for money paid; &c. 
Upon examination uestion whether’ his 
father owed *him was small. 
-on 26th, 
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that sum to be the amount which the father owed the son. 
It is not probable that, if the old man owed him in addition 
thereto, the sum of $1,100, it would have been cmitted in 
the trust. The testator died the last day of February, 
1849. In the short space of two years and nine months, we 
are called upon to believe that his indebtedness had reached 
the sum of $1425. This is not to be believed. The only 
evidence of subsequent indebtedness are the hundred dollar 
note in bank, paid by the defendant, and the two receipts 
from*W. Domell, a constable, in August 1846, for $4 94, 
the other in March 1847, for $3, contained in the constable’s 
deposition, and paid by the defendant Joseph, and two 
judgments, amounting to about $500. In July 1847, two 
months @fter'the execution of the deed of trust, a contract 
in writing, and under the seals of the parties, was made be- 
tween the father and the son, leasing to the latter a tract of 
land, called ithe Indian town tract, at the yearly rent of 
$100, and. to. dure Siting the life of the old man. At the 
time of the old man’s death in February, the defendant 
owed hime rent for’ eighteen months, or $150. Again, on 
18th September; 1848, the old man sold and conveyed to 
the defendant, a'tract. jof land lying on the waters of Ho- 
gan 's) creekyfor’ the sum of one, thousand dollars, for $300 
of which he was to have a creditiof three years, and the 
balapce was consequently due immediately This was six 
months before,the father's death. ‘These facts are mention- . 
ed to show the éonelusion.to which we have come, that the , 
whole transaction, upon which the defendant = is a gross 
fraud. . 

We will now 2 tox an examin oe of the testimony in 
the case, and ; wo,vertt that amore disgraceful and 
unprineipled gase never c* in a Court of Equity. 
The proofs all agree, that at the the allegéd settlement 

afook place, Joseph Allen, bing years of age; 
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confined to his bed, and though possessed of legal capacity, 
was weak in mind. 

In Mr. Edwards’ deposition, a reference to the bond for 
$1,425 is contained and identified; it is dated 14th of Feb- 
ruary, 1849. On that day, he states, he went to the old. 
man’s house, and on his way met the defendant Joseph, with 
the negroes in dispute ; and on the same day, he, understood 
the other sons, Charles, Henry and Samuel, had taken off 
the negroes they claimed. He found the old man setting 
up in a chair, and unable to get to his bed. He called for 
some of the negroes to help him, and he neither saw or 
heard any, and he was obliged to aid Aim himself. He  de- 
scribes his situation as loathsome in the extreme. 

Mary Allen testifies, that, on the day. preceding the night 
when the old man died, Joséph Allen came to the old man’s 
house, and told him he had come.to géthim to confess a 
judgment. The old said he was ‘not able. to; 9:60 he then 
said, “send my negroes home to wait on m He, wanted 
Lizzie to put clean clothes on him, for. Elisha’s is wife was not 
able to wait on him; then said : “Joe; ‘they tell me you have 
bills of sale for them if you have, ‘you know son have forg- 
ed them, you, or any of the rest of them, for they are mine 
during my life time, they are, Becky. Wilson's.” 
Joseph, Jr., replied: you “Know they are. to be re- 
fund back.” In answer to @ question by the defendant, 
she stated, that when the old man told, that his son 
Joe had taken the negroes off, he og must bring them 
back, he wanted them: to wait on-him, he had it to do:” and 
he said it at different times. 

Elisha Allen testifies, that he inte _nothing about any 
settlement, or the old man’s j g thié*bond- 

The testimony is very volémindus, more than t three fourths 
of it as to the mental of the “and the cha- 
racter of the defendant Jogeph, nd thay 


only. guch portions Of 


fraud. 
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Tt will be seen, that the bond itself conflicts with an al- 
legation of the answer. The latter states, that the bond 
and bill of sale were given the same day; the bond on the 
contrary bears date on the 14th of February, and the 
deed on the 17th, and the testimony of Mr. Edwards shows 
that it was on the 14th, that he met the defendant carrying 
off the negroes. The defendant further states, that when 
ie deed was executed, Pah Samuel Allen was at his fath- 
er’s, and. Elisha Allenalgo. If this was the fact, why was 
not the latter called.on to witness the settlement of their 
accounts, and thesex@ention of the bond and the bill of sale? 
Was it not, » beck defendant knew that his brother 
Samuel Allen was about to leave the State, and that Elisha 
would remain. ? isha in,his deposition states, that he 
knew nothing of any setilemeit or bill of sale ; he was ab- 
sent from homejat. the “time. Again, it is proven by Mrs. 
Mary, Allen and Elisha, ‘that the old man told Joseph, in 
their , the day previous to the night of his death, 
that if he we pall of sale for the negroes, he had forged 
ite And Did he claim the negroes 
as his a purchase . from him? No ;—his answer was, 
“Dai you know thiey are refund back.” It can- 
not be alleged that he was “Peiteained by any sense of feel- 
ing for his,aiged parent's) ; for when he came, he 
commeneed by telling him that ieee “come to get maa te 
go and co judgment. 

Butlits si “that his father then. him large sums 
-of money—wepwards of six. hundred lars. Mr. TI omp- 
son’s deposition (a.witness for the defendant) proves pay- 
ments by the defi — for his father to the amount of four 
-or five ae d oe Mann and “his wife prove 
declaration made by th Mian that he did owe his son ; 
proved by the fall Of 1846, 


, 

| 
‘ 


DECEMBER TERM, 1853. 33 


Wilson v. Allen and Edwards, Adm’r. 


Two objections arise as to the correctness of this charge 
by the defendant. ‘The first is that, according to the gn- 
swer of the defendant, they had a full and fair settlement 
on 14th of February, 1849; but a more effectual one is that 
on 18th of September, 1848; the old man sold a tract. of 
land to Joseph for. $100" upon which he was to have a 
credit of three yea 30) vf ow, from. the disclosures 
of case, we canno believe, that, with a 
valid, honest claim against his Tay 
he would have paid hitn $4 
can bring an account 
while sick, certainly puts ni 

We have looked carefully” re te: ony “on: file 
in favor of the ngpe of it calculat 
to show that the ed fide 

one. We put on either 
Mr. or Mrs. Mann. Th in directygantra- 
diction with the dédWPAtions of the mangmade ithe 
defendant, on day ‘of his death, 15 et had a 
bill of sale for the’ ecroedpit ends i 
orders to send themghd pg nd 
the truth of Nancy Allex > 
went to the place, 


what she bi hea 


Place een J d 
in “the latter se: 
that the old the slaves 
in contest, it 1 thera in ix ir hy valua- 
ble consideration, or om ne pivevin gi’ Ai the whole 


that it Btained, we 
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the plaintiff, and answerable to her for the hire of the slaves 
from the death of the old man: and the plaintiff is further 
entitled to a decree for the conveyance of the slaves to her 
wit. all their increase, if any, and there must be a reference 
to the master, to take an account of the hires. A transac- 
tion more disgusting in its details, more revolting to hu- 
manity, and more pregnant with Sk was never investi- 
gated in this Court. Il states that, in 1846, the 
old man owned property b the amount of twelve or fifteen 
thousand dollars. This, r man in his station, was @ 
large property, and at b the time of his death, in Feb. 1849, 
his negroes were “al . .He was old and broken down 
by anxiety and disease, a d Confined to his bed, and on the 
last day of his mortal existence, his four sons strip him of 
his last negro, and Teave Him in” his filth and misery, to die’ 
the death of a brate! 

from expressi of 
the wi én in this case, im the examination of 
characte: as ag parties and to their relative property, 
and should» a Similar ease | occur, we shall be compelled to 
refer depositions to” the Miastersto strike out all such 
questions, at the costs of the _propounder of them. 

On the heating, many ‘exceptions | were taken to the rele- 
quéstions and answers, @nd_the Court is, as in this 

ed on to, delay the hearing to dispos@of them. Our 
practige has been, when-the objections raised present- 
ed any dlifficulty,ito resérye them. a we feel the force of 
the objection, to this course, ‘ ‘upon’ ithe Conrt to 
examine, testithony which j is. not competent. Whit effect it 
may make uponsthe ™~ d of the most sound and Correct, no 
man can answer. . this difficulty, we have adopt- 
ed rules we hope the evil. 


> 
Defendant chtitied to #decree for his costs. 


Joseph Allen, jx. ¢ 
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Alvany ®. Powell, Executor of Dicken and others. 


ALVANY, A FREE WOMAN OF COLOR, against JOSEPH J. W. 
POWELL, EXECUTOR OF BENJAMIN DICKEN AND OTHERS. 


Where a person by his will, gave his slaves their freedom, with directions 
to his executor to remove them from the State, and gives also to those 
slaves a sum of money, and one of them, a female, accepts the gift, and 
is preparing to go, but is prevented ‘by her death from doing so, her 
representative is entitled to recovef lief share of the money. 

Removing from the State is not a-eésidition precedent to emancipation, 
but is a condition subsequent: by the non performance of which the 
newly acquired freedom may be foribltgd. And so of the capacity to take 


property. 

Where a bequest is made to a female ant of het freedom, and a’sum of 
money, and she dies, her children, whethér she was married according 
to law or not, are entitled to the money thus bequeathed. 

A bequest of money “to “all my negroes, that I have or may have at my 
death,” does not give an original share to a child with which one ot 


the female slaves was pregnant at the time of the testator’s death. 


This cause was transmitted from ‘the. Court of Rquity of 
Edgecombe County, at Fall Term, 1853, on on affidavit of de- 
fendant. 

Benjamin Dicken, of the county ot Bagectinbe, died in 
that county in the year 1851, having made his last will and 
testament, in which he bequeathed and directed as follows : 
“Tt is my will that all-+the negroes that I have, or may have 
at my death, shall’ be frée, and for these reasons I give and 
bequeath to all my negroes that T have, or may have at my 
death, their freedom’ freely and cheerfully. My will is that 
my, executor carry or send my negroes'to some free State, 
say, Ist. Indiana, Illinois, or Ohio, or some Western State, 
or Middle or Eastern State, or St. Dominge, or the British 
West Indies. I further give and bequeath to my negroes 
nine thousand dollars, to be Yaised out of my money mat- 
ters, say notes, bonds, money, accounts, &c.; and further, 
I give unto my negroes the three thousand dollars my friend 
Joseph J. W. Powell is to give for my land, or one-half of 
the proceeds of the sale of my lands, as the case may be.” 
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And the same testator further bequeaths, in another part of 
his will, as follows: “ Fouyth and lastly, all the balance of 
my money matters, after the payment of my just debts, 
notes, bonds, money, judgments, accounts, &c. I give unto 
my poor negroes, to be equally divided among them.” 

Also, by a codicil to said will, which was duly proved, 
inade just before he died, he bequeathed all the balance and 
residue of his estate, 01 every nature and kind, not before 
effectually disposed of, to his slaves. 

The slaves mentioned in this will were sent out of the 
State, according to its requirements and of the laws of the 
State, except Mariah, the mother of the plaintiff, and one 
other who fled the country for an offence against the crim- 
inal law. Mariah, the plaintiff’s mother, in due time in- 
tended to go also, and was making the necessary prepara- 
tion to do se, but was prevented by her death, which occur- 
red in Edgecombe county. She (Mariah) left three chil- 
dren, the plaintiff Alvany, Florence, who has since died in 
Canada, an infant under age, and John, who was born forty 
weeks and two days after the death of the testator, and 
died in the month of August, 1852,.in Canada. 

Mariah and the defendants Isham and Carey were the 
children of Lettice, and were born.during the time she 
cohabited with a slave by the permission of the testator, 
which slave was recognised by her and her master as her 
husband, although not married by any form prescribed by 
law. In like manner, the plaintiff and her sister Florence 
were born of Mariah, but at the death of the testator and 
since, Mariah had no husband, such as is tolerated by mas- 
ters of female slaves, nor had had for several months pre- 
vious to that event. sie 

The plaintiff is a resident of Canada, and has a regular 
guardian of approved character, and in this Court sues by 
her next friend, Jesse H. Powell. She claims by her bill, 
that the property bequeathed by the will of her late master, 
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in the clauses of the will set forth above, is distributable 
among all the slaves, including John; or. at all events, her 
present share is to be ascertained by supposing them all 
entitled, and that she is entitled to one-twelfth of all that 
is bequeathed by the testator to his slaves; that Mariah be- 
came entitled, notwithstanding her death, to a share of the 
estate, inasmuch as she had consented to ‘go beyond the 
limits of the State, and to receive her freedom in the man- 
ner prescribed by the will, and was preparing to go, but was 
prevented from going by the act of God. She contends 
that Florence became entitled to a share, for she ‘had re- 
moved and became free, and was domiciled in Canada; and 
that John was also entitled to a share, or one twelfth. The 
plaintiff in her bill further contends, that, on the death of 
Mariah, her estate became distributable among her children, 
and that, on the death of Florence'and John, their shares 
became distributable among their next of kin, and that she, 
as such, is entitled to the. whole of their portions. Mariah 
having died intestate in this State, before she had acquired 
a residence elsewhere, plaintiff. contends that her estate is 
distributable according to the law of this State; and that 
Florence and John having died intestate in Canada, they 
are, by the law of that Province, regarded as persons born 
in lawful wedlock, and of next of kin to each other and to 
the plaintiff{ and she fartlfer alleges, that, by the law of 
that country, if they are not regarded as born in lawful 
wedlock, still, being children of the same mother, they are 
entitled in the same manner as next of kin proper—it being 
a law there, that bastard children take personal estate from 
their mother, and from each other, when there are no chil- 
Aren born im lawful wedlock’ So she claims to be entitled 
to one share in her own right, and to the shares of her mo- 
ther Mariah, her sister Florence, and her brother John. 
Joseph J. W. Powell, the executor of Benjamin Dicken, 
David Pender, the administrator of the deceased persons of 
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color, Mariah, Florence and John, and the other persons 
mentioned in the will as his slaves, that is, Jordan, Willis, 
Isaac, Ben, Nathan, Carey and Isham, are made defend- 
ants. The prayer of the bill is for an account of the assets, 
and for general relief. 

The answer of Powell, the adit, insists, that Meiieh, 
having died before she complied with the terms of emanci- 
pation, as contained in the will, never had any capacity to 
take or hold property, and that her representative, therefore, 
cannot recover; and that John was not of the class of per- 
sons deseribed in the will as one of his slaves at his death: 
that John being a bastard, the plaintiff could not demand 
his share as the next of kin. 

Pender, the administrator of Mariah and Florence and 
John, answered and concurred in the views of the plaintiff- 
us set forth in her bill and in her behalf. The bill was ta- 
ken pro confesso as to the other defendants. 


Replication was taken, aud the cause set for hearing, on 
the bill and answers and exhibits, and on affidavit removed | 
to this Court. 


Moore, for plaintiff. 
No counsel appeared for the defendants. 


Pxarsen, J. This case presents several new and very 
interesting questions; but, with the aid of the very full 
arguments with which we were favored, we have been en-~ 
abled te arrive at conclusions that seem to be warranted by 
principle and general réasoning, and evidently meet the jus- 
tice of the case. 

It is the settled policy of our State not to allow negroes. 
to remain here after they are set free ; but the reasons upon 
which this policy is based, by no means make it necessary 
to hold that they have not a capacity to take property un~ 
til after they have left the State. Their removing is net s 
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condition precedent to emancipation, but is a condition sub- 
sequent: by the non-performance of which, they may forfeit 
their newly acquired freedom. Indeed, a capacity to take, 
so far from being opposed to the policy above alluded to, is, 
in most cases, necessary, as the means of giving effect to it, 
and of enabling the negroes with ease and comfort to pro- 
vide a home for themselves, and get to it. The object is to 
make them go away, so as not to add to the number of free 
negroes, and the law imposes no restriction and continues 
no incapacity, except so far as is necessary to accomplish 
that object. With this saving, the humanity of our laws 
strikes off his fetters at once, and says, go “enjoy life, 
liberty and the pursuit of happiness.” 

1. We are satisfied that Mariah, at the time of her 
death, with the restrictions necessary to compel her to leave 
the State, was, to all intents and purposes, a free woman, 
and had capacity to take property and transmit it, by suc- 
cession, to her personal representative. 

2. We are also satisfied that the children of Mariah were 
entitled to call upon her administrrtor to make distribution 
among them, as her next of kin, according to the Statute of 
Distributions ; and we think it clear that all of her children 
are to be considered distributees, without reference to any 
peculiar state of things existing at the time they were be- 
gotten. Our law requires no solemnity or form in regard 
to the marriage of slaves, and whether they “take up” 
with each other, by the express permission of their owners, 
or from a mere impulse of nature, in obedience to the com- 
mand “multiply and replenish the earth,” cannot, in con- 
templation of law, make any sort of difference. In regard 
to slaves and free negroes, there is no necessity, growing 
out of grave considerations of public policy, for the adop- 
tion of the stern rule of the common law, “a bastard shall 
be deemed nullius filius’’—to have no parent, and not 
even to be considered the child of the mother who gave it 
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birth. Therefore, we think that John, although the state 
of things existing about the time of his conception was 
somewhat equivocal, was entitled to the same share of his 
mother’s estate as the rest of her children. 

3. Although the rights of John are not at all affected by 
the state of things existing at the time he was begotten, 
yet the time of his birth has a very important bearing ; for 
here the matter does not depend on the forms and cere- 
monies prescribed by Statute, but it grows out of the very 
nature of things, and there is nothing to relieve him from 
the application of the general rule, (Co. Lit. B. 2d ch, 2d 
sec. 188, 123 b,) to make a valid gift, there must be a donor, 
a donee, and a thing given. Now, in regard to John, at 
the death of the testator, at which time the gift must take 
effect, if it takes effect at all, he was notin esse: he was not 
capable of taking, and so, although there was a donor and 
a thing given, yet, in regard to him, the gift fails, because 
there was no donee: he did not then exist. We are there- 
fore satisfied that, although John was entitled to a deriva- 
tive share, yet he was not entitled to an original share. 


Per. CURIAM. Decree accordingly. 


ZACCHEUS SMITH, ADM’R. agst. KITTY KORNEGAY, & OTHERS. 


Where a demurrer for the want of parties is sustained, the bill will-not be 
dismissed, but stand over with leave to amend, and be transmitted to 
the Court below, where the amendment will be niade. 


Cause removed from the Court of Equity for Duplin 
county, at Fall Term, 1852. 

William Kornegay, sen. died in 1837, leaving. certain 
slavcs to his wife, for life, or during widowhood, with.adin- 
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itation over, after her death or marriage, to his five chil- 
dren, Nancy, Kitty E., Thomas, Winefred and William 
Henry, to be equally divided among them. Nancy married 
William Houston, is dead, and no administrator has been 
appointed. 

The bill was filed by .Zaccheus Smith, administrator of 
Winefred Kornegay and William Henry Kornegay, against 
Kitty Kornegay, the widow, Blaney Williams and William 
Kornegay, alleging that the widow, with the assistance of 
the two other defendants, were selling the slaves; and pray- 
inr that a writ of sequestration and injunction might issue 
against said defendants. The demurrer was filed, set down 
for argument, and by consent of parties transferred to the 
Supreme Court. 


Winslow and W. A. Wright, for plaintiff. 
D. Reid, for defendants. 


Nasu, C. J. The demurrer in this case is for the want of 
‘parties. It is a general rule in Equity, that all persons in- 
‘terested in the relief sought, must be made parties, either 
plaintiffs or defendants, because a decree is asked for, and 
‘not a decision only, and, because Equity seeks to arrange 
all the matter before it, and does not tolerate the splitting 
‘up of suits. It is also,proper upon another ground con- 
nected: with the last reason assigned, except in excepted 
cases, growing out of convenience and necessity. No one 
is bound by a decree, to which he is not a party, but as 
stated, the rule admits of exceptions. Thus, when the par- 
ties are too numerous, or are out of the jurisdiction of the 
Court, and that fact is stated in the bill. Adams Eq. 312,- 
323; Calvert on Parties, 17,-19. 

The bill in this case is defective. It sets forth that Wil- 
liam Kornegay, by his will, bequeathed to his widow, the 
defendant Kitty Kornegay, during her lifetime or widow- 
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hood, several negroes, with the remainder to her five chil- 
dren, to wit: Nancy, Kitty, Thomas, Winefred and William 
Henry ; that Nancy married William Houston, and is dead, 
and no administration upon her estate has been had, and 
that Kitty is an infant. Neither the personal representa- 
tive of Nancy Houston, nor the infant, nor Thomas Korne- 
gay, are made parties to the bill, and for this cause, the de- 
fendants demur. The bill is filed for an injunction, to re- 
strain the widow Kitty Kornegay, the holder for life of the 
slaves, from selling or conveying them out of the State, and 
for relief. To the relief sought, the personal representa- 
tive of Mrs. Houston and of Thomaa Kornegay, and the 
infant Kitty, are necessary parties, because they are inte- 
rested in the subject which the decree may affect, and be- 
cause their claims are concurrent with those of the plaintiff, 
which, if not bound by the decree, may be litigated after. 
wards. Adams Eq. 314. The demurrer must be sustained, 
but as it is filed for the want of parties, the bill will not be 
dismissed, but stand over with leave to amend and be trans- 
mitted to the Court below, when the amendment will be 
made upon such terms, as may seem to it proper. GORDON 
y. 3 Ired. Eq. 362. 

It is objected, however, that the Court cannot remand the 
cause, because it is not an appeal from an interlocutory order. 
The Act of '48, ch. 30, provides, that when a case ina 
Court of Equity is set down for hearing, upon any plea or 
demurrer, the Court shall have power on sufficient cause 
shown on affidavit, to order it before a hearing, to be re- 
moved into the Supreme Court. Iredell’s Digested Manual, 
147. 

The act is loosely drawn: a plea or demurrer is not set 
- down for hearing, but for argument, and in sueh cases, the 
argument is on the plea or demurrer. The course, as before 
stated, is not to dismiss a bill upon such a demurrer, but. to 
hold it over for amendment, Where is that to be made ? 
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Not here ; for persons made parties, if defendants, must an- 
swer, or have a right to do so, and answers cannot be filed 
here, for the cause must be set for hearing, before our ju- 
risdiction arises, except in cases of interlocutory order. In 
the Court below the amendment must be made, and upon 
such terms as may appear proper. Before the act of ’48; 
where a demurrer was filed, it could be brought here, only 
upon an appeal after argument. That- act, authorizing the 
removal, places it, whey so removed, upon the same footing 
with an appeal, and we have seen that in the latter case, 
upon such a demurrer as this, if sustained, the cause must 
be remanded for amendment. Soon after the passage of 
the act of ’48, it received a construction by this Court, upon 
this particular point, which is in accordance with the view 
above expressed. Harr v. Roper, 6 Ired. Eq. 349. If 
the bill had not prayed for relief, no amendment by making 
parties would have been necessary. Adams Eq. 312; Tus- 
cor y.Sm u,1 McCordsC. R. 301-3; for the reason, that 
each rema_ ‘er man has the right to protect the property 
from waste or injury, by an application to Chancery. More 
especially does this principle apply to the grievance com- 
plained of here—the removal of slaves by a tenant for life. 
These removals always take place fraudulently, often se- 
cretly and suddenly. If a remainder man was compelled 
to make all who are jointly interested with him parties, cases 
might and would often occur, in which irreparable mischief 
might be done before the remedy could be applied. 

In such a case as this, any one of the owners in remain- 
der may file a bill to protect the property, for it is mani- 
festly for the benefit of all. 


It is ordered, that this opinion be certified to the Court 
below, and that the plaintiff pay the costs of the suit. 


Per Curiam. Decree accordingly. 
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WM. H. POINDEXTER AND ANNE ELIZA HIS WiFE*-AND MARY 

A, HUGIIES against ISAAC NX. GIBSON, EXECUTCR, AND OTHERS. 

Where a fund is given for two purposes, one for the support and education 
of children, and the other tor their better advancement in life fpon theiy 
arsiving at age, and where it does not appear froin the will, that if the 
former purpose should become unnecessary as to one or more of the - 
children, that the latter purpose should fail also, the division must be 
equal without regard to inequalities in previous expenditures. 

Where an executor claims foc attornies’ ives and other expenses, in defend- 
ing a suit against the estate, they will be allowed, provided the defence 
ought to have beén made, and that-inquiry was directed to be made by 
the Master. 


Cause removed from the Court of Equity, of Stokes 
County, at Fall Term, 1853. . 

Isaac Nelson, of the county of Stckes, on the 4th of July, 
1820, executed his last will and testament, in which, after 
specific bequests of slaves to each of his five children, and 
after devising hjg real estate io his three sons, bequeaths 
and directs as follows: “It is my will, that my just debts 
be paid out of the debts owing to me; after raising my chil- 
dren, and giving them a good English education, together 
with the interest arising thereon, to be equally divided be- 
tween all my children, at their coming of lawful age. And 
further, itis my will, that all my stock of all kinds, together 
with my liousehold furniture, plantation, tools and all the 
remainder of my property, not named or otherwise disposed 
of, be sold by my executors, hereafter named, on a reason- 
able credit, and the money arising therefrom, to be equally 
divided amongst all my children, (naming them,) when they 
shall arrive at lawful age.” Nine years aftér the making 
of this will, the testator died, and Jeremiah Gibson, the tes- 
tator of the defendant, Isaac N. Gibson, the executor, therein 
named, qualified and proceeded during his life to execute 
this trust. Having made his last will and testament, he died 
in the year ——, before the provisions of the will, as contained 
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in the foregoing extract, were carried into effect. The de- 
fendant, Isaac N. Gibson, qualified as the executor of his 
father, Jeremiah, and this bill is brought against him, by 
the two daughters and their husbands, praying an account 
and settlement of the fund arising under the clause of the 
will above recited. 

All the children of Isaac Nelson, the testator, were under 
the age of twenty-one, and but partially educated at the 
time of the making of his will. The plaintiff, Anne Eliza, 
however, finished her education, and was married to the 
plaintiff, William H. Poindexter, before he died, and the 
other female plaintiff, Mary S., was educated before his 
death, and was married to William R. Hughes, shortly there- 
after. The sons of the testator, Joseph B., Albert F. and 
Constantine H., were but partially educated at the time of 
his death; and a heavy claim having been put in suit against 
the estate, which threatened to absorb ihis whole fund, the 
executor declined, towards the latter years of their minority, 
to apply this money towards their education, but it was 
furnished and paid for these years, out of other estate be- 
longing to them. 

The answer of the executor discloses the fact, that he has 
expended some of this fund, in the payment of debts, of 
which there is a statement, and that he was at large expense, 
in the way of attornies’ fees and court expenses; in defend- 
ing a suit brought against the estate, by one John C. 
Blum, which was finally compromised, at a much less sum 
than was originally demanded, but which sum he also paid 
out of these assets. He insists, that these expenses ought 
to be allowed him. ‘The other defendants insist, that the 
intention of the testator was to distribute this fund among. 
those only of his children, who were under age, and remained 
to be educated at the time of his death. Or at all events, 
that the fund could not be distributed, until the youngest 
child became of age, and then, only such portion of it, as 
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remained after the reasonable of cack, boord, 
education, &c., were deducted. 

There was replicetion to the answers, and exhibits filed, 
and the cause set for hearing, and removed by consent to 
this Court. 


Miller, for plaintiffs. 
Morehead, for defendants. 


Batrtz, J. The plaintiffs, if they ever were entitled to 
the legacies which they claim, are not barred by the lapse of 
time, because the fund out of which they are to be paid, 
could not be ascertained until the adjustment of the debt 
due John C. Blum, Clerk and Master, against the estate of 
the testator and others, in the year 1846 or 1847. 

All the reasonable and proper expenses incurred by the 
executor, in defending the suit brought to recover that debt, 
ought to be allowed, if, upon enquiry, it should be found that 
any defence ought to have been made at all. The only 
question then, presented for our determination, is, whether, 
upon a proper construction of the will of the testator, the 
feme plaintiffs were, at his death, or when they respectively 
came of age, (if they were not so at the time of his death,) 
entitled to any share of the fund which he had specifically 
appropriated, first, to the support, maintenanee and educa- 
tion of his children, and then to be equally divided among 
them “at their coming of lawful age?” At the time when 
the will was written and published, the children were all 
young, and stood in need of what was thus provided for 
them. But being of different ages, had their father then 

‘died, they would each have required a different amount to 
be expended upon him or her, for the purposes mentioned, 
until he or she should reach the age of maturity. In that 
respect, perfect equality could not well be attained, and the 
testator did not attempt it. In the events which happened, 
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the testator lived nine years after the date of his will, and 
his daughters had completed their education, and one of 
them had married a short time before, and the other mar- 
ried just after his death. The sons had also, during that 
period of nine years, been supported by their father, and 
partially educated at his expense; but, as their education 
was not then finished, they now contend that they were en- 
titled to the whole fund, to the exclusion of their sisters. 
Their claim is not, we think, supported by a fair and just 
interpretation of the will. The fund was given for two 
purposes; one, for the support and education of all the 
children, and the other, for their better advancement in life 
after arriving at age. The latter purpose was as much in 
the contemplation of the testator as the former, and there 
is no condition or proviso in the will by which, if the former 
should be rendered unnecessary, as to any one or more of 
the children, the latter should fail also. The division was 
to be equal, without any regard to inequalities in previous 
expenditures for maintenance and education. The share of 
each female plaintiff was, as we think, to be assigned when 
she came of age, because that was the time when it would 
be needed for the second purpose above mentioned, and no 
other time is fixed upon in the will. That such was the in- 
tention of the testator, a3 to the time of division, may be 
inferred also, from the last clause of the will, where the re- 
-siduary fund is given, on nearly the same terms, to be equal- 
ly divided among all the children by name, and no plausible 
reason can be assigned why each should not have his or her 
share, as he or she should arrive at full age. The main 
difficulty in the way of this construction arises from the 
smallness of the fund, and its insufficiency of accomplishing 
the purpose of supporting and educating all the children ; 
but we do not know what it would have been had the testa- 
tor died soon after the making of his will, and his intention, 
which is to govern the construction, cannot be held to 


. 
1858. at 
. 
4 


IN THE SUPREME COURT. 


Poindexter, Wife and Hughes v. Gibson, Ex’r and others. 


change with the varying state of his affairs. » The construc- 
tion contended for by the defendants, too, would defeat 
entirely one purpose of the bequest to the feme plaintiffs, 
and would operate unequally among the defendants them- 
selves ; each, as he came of age, losing all interest in the 
fund, until the youngest should arrive at that period ; or had 
elder sons been supported and educated altogether out of 
that fund, it would have been exhausted before the young- 
est could receive his portion of it. This would nct be either 
reasonable or just, and the postponement of the division: 
until the youngest child shall come of age, is admissible 
only when expressly required by the words of the will, as 
in the case of GwytHER vy. Taytor, 3 Tred. Eq, Rep. 323, 
In the case of ARMsTRONG v. Baker, 6 Lred. Eq. 553, 
where a testator devised as follows: “ It is my will and de- 
sire, that my whole estate, real and personal, except 
such as may be necessary to dispose of to pay my 
just debts, to remain together as joint stock of my 
beloved wife and children, and my farm continued 
under the management of my executor for their support 
and education, and that each one, if a son, shall receive his 
distributive share, when he arrives at the age of twenty-one ; 
and if a daughter, when she arrives at the same age, or 
marries, always reserving my house lot, as a residence for 
my infant children, and my beloved wife, during her natural 
life, or widowhood.” Jt was held, that upon the marriage of 
the widow, during the non-age of the children, she was en- 
titled to a share, and to have it withdrawn from the joint 
stock. But subsequently, upon the death of one of the in- 
fant children, that his administrator had no right to with- 
draw the share of such child, nor a rateable part of the 
profits, until he would, had he lived, have attained the age’ 
of twenty-cne years. Prrway v. Baker, Bus. Rep. 
‘Our conclusion, then, is, that the female plaintiffs were 


entitled to their respective shares of the fund in question 


| 
| 


Thigpen v. Pitt, Belcher and Wife. 


at the death of their, father, if they were then of full age, 
or as they respectively came of age afterwards if they were 
not then of full age. They are entitled to an. account for 
the purpose of ascertaining the amount oi the fund, in the 
taking of which the executor is to be allowed the sum he 
paid on the debt to John C. Blum, an: the reasonable 
charges and expenses incurred in the defence of the suit 
brought to recover the said debt, if such defence ought to have 
been made ;—as to which tke plaintiffs may have an inquiry 
if they desire it. -'The cause will be retained for further di- 
rections upon the coming in of the report. 


- Decree accordingly. 


WILLIAM THIGPEN against JOAB P. PITT, LEWIS BELCHER 
AND REBECCA BELCHER, HIS WIFE. 


Where a debtor makes a conveyance of land with intent to defeat his 
creditors, and they proceed to have the land sold, treating the convey- 
ance as void, under the Statute, 13 Elizabeth: one, who becomes a pur- 
chaser and takes a sheriff’s deed has no right to call on a Court of 
Equity to have the fraudulent deed brought in and cancelled, upon the 
ground of removing a cloud from his title. 

(Henperson v. Hoxe, 1 Dev. and Bat. Eq. 119; Ayers v. Wrient, 8 Ired. 
Eq. 230; Gowan v. Ricu, 1 Ire. 553; Pace v. Goopman, 8 Ired. Eq. 16. 


Appa from the Court of Equity, of Pitt county, heard 
before his Honor Judge Bariey, at Spring Term, 1853. 
Joab P. Pitt owning a large number of slaves, for a good 
consideration, duly executed to his children, Rebecca Pitt 
and several others, a deed of gift, conveying to them the 
slaves, Ephraim, Charity, Betty, Jane, Dallas, and thirty- 
nine others, whose names are set forth in the conveyance, 
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reserving to himself a life estate in these slaves, unless he 
might please to put his children in possession thereof before 
his death, which deed of conveyance was duly proven and 
registered.. The daughter, Rebecca, above mentioned, in 
the year 1834, intermarried with the defendant, Lewis 
Belcher, and soon thereafter the father, Joab P. Pitt, put 
into the possession of his son-in-law, Belcher, the five slaves | 
above-named, as his wife, Rebecca’s, share of the forty-four 
slaves embraced i: the conveyance above stated, which he, 
Belcher, thenceforth used and treated as his own property. 
The defendant: Belcher carried on the business of merchan- 
dising from this time up to the year 1850, about which last 
period he became insolvent. On the 5th of February, 1850, 
the defendant Belcher made a deed of conveyance in fee 
simple to his father-in-law, Joab P. Pitt, for a tract of land, 
containing about two hundred and forty acres, including the 
dwelling house, «c., which is particularly designated in the 
deed: the consideration expressed in this deed is three 
thousand dollars, which is acknowledged therein to have 
been paid. No money was in fact paid by Pitt to Belcher 
for this land, or secured to be paid, and the only payment 
alleged, was a deed of conveyance of the same date for the 5 
slaves above spoken of, from Joab P. Pitt, to the defendant, 
Lewis Belcher; the consideration mentioned in this con- 
veyance of the slaves is $3,000, and is expressed therein to 
be paid. On the same day Joab P. Pitt, the father, in con- 
sideration of (atural love and affection, made a deed for 
the land thus conveyed to his daughter Rebecca Belcher, 
the other defendant in this cause. 

Lewis Belcher, being indebted to the plaintiff upon deal- 
ings through the four or five preceding years, on the 9th of 
January, 1850, gave his bond for a balance of $591 43, 
upon which a judgment was taken, at May Term, 1850, of 
Edgecombe County Court, and a fiert facias issuing there- 
upon, was placed in the hands of the sheriff of Pitt. At 
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the same term of this County Court, one Redmon Duprec, 
another creditor of Belcher, obtained a judgment for his 
debt, and a similar execution, issuing upon the same, was 
likewise placed in the hands of the sheriff of Pitt coun- 
ty. These two executions were lcried upon the land that 
had been thus conveyed from Belcher to Pitt, and from Pitt 
to his daughter Rebecca, (Mrs. Belcher,) and being exposed 
to public sale, was bought by the plaintiff, and a deed made 
to him by the sheriff for the same, which is the land in con- 
treversy. The fact of Belcher’s embarrassed condition was 
known to Pitt, the father-in-law, at the time of the convey- 

ances, in February, 1850. 

The bill alleges, that the deeds made by Belcher to Pitt, and 
from Pitt to his daughter Rebecca, were fraudulent and void 
as to him: that the conveyance to the slaves, as considera- 
tion for this first deed, amounted to nothing, for that, ac- 
eording to a proper construction, the defendant Pitt had no 
interest in them; but that by any construction that might 
be put on it, he had but a life estate in them, which, con- 
sidering his great age, was not worth more than $500. 

The defendants answer and deny the fraudulent intent; 
they say, that, by a proper construction of the deed of Pitt, 
for the slaves to his children, a life estate was reserved to 
him, and a contingent interest besides, which they value to- 
gether at $2,200—fully, as they say, equal to the value of 
the land conveyed to Pitt by Belcher. 

Joab Pitt and Lewis Belcher, and his wife Rebecca, are 
made defendants. Replication was taken to the answer, and 
proofs, on the various points raised in the pleadings, are 
filed in the cause, but these, from the view of the matter 
taken by the Court, are unnecessary to be set forth. 

- The prayer of the bill is, that the deeds from Lewis Bel- 
cher to Joab Pitt, and from him to his daughter Rebecca, 
may be declared void, and may be decreed to be surrender- 
ed for cancellation, or that Rebecca Belcher may be declar- 
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eda trustee, and account to the plaintiff for the overplus in 
the value of the land in question, after deducting what may 
have been really paid for the land by her father, and a 
general prayer for relief. 

Upon the hearing of the cause below, his Honor declared 
the deeds above set forth fraudulent and void, and ordered 
that the same be surrendered to the clerk and master for 
cancellation, and that Belcher and his wife Rebecca make 
a deed in fee simple, of all the interest they might have in 
the premises; also, that the defendants Belcher and his 
wife surrender possession of the land in question to the 
plaintiff, and that the clerk and master enquire as to the 
profits, e., from which decree the defendants appealed to 


this Court. 


Biggs, for plaintiff, argued as follows : 

{t must be admitted, that the deeds made by the defen- 
dants are fraudulent. " Can a Court of Equity give the re- 
lief sought by the bill? 

1. Courts of Equity exercise « general jurisdiction in 
cases of fraud, sometimes concurrent with, and sometimes 
exclusive of other Courts. Story’s Eq. see. 184. A Court 
of Equity has an undoubted jurisdiction to relieve against 
every species of fraud. CHESTERFIELD v. JANSEN, 2 Ves. 15. 

2. What a Court of Equity could relieve against, before 
the passage of a Statute, giving a remedy at law, it can 
still exercise jurisdiction of. Story’s Eq. see. 377. 

3. Discovery of facts by bill, is an important head of 
Equity jurispradence, and where the Court has jurisdiction of 
the subject matter sought to be discovered, having acquired 
jurisdiction for discovery, will proceed to give entire and full 
relief. Story’s Eq. sec. 690; CHAMBERS Masonry, 7 Ir. 
Eq. 286. 

4. If an instrument ought not to be used or enforced, it 
is against conscience for the party holding it, to retain it. 
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Story’s Eq. sec. 698, 699, 700, 702, cases cited in note tc 
sec. 700; Haywarp v. DimspaLe, 17 Ves. 111; Oxtey v- 
Ler, 1 Atk. 625; Hamriron v. Cummrnes, 1 John, cha. 
516; Mayor or Coicuester v. Lawton, 1 V. and B. 243; 
Perrsou v. 6 Peter 95. 

5. The rules of evidence in Courts of Law and Equity, — 
are different in cases of fraud: one acting upon a strong 
presumption of a fraud, the other requiring it to be proved. 
Story’s Eq. sec. 190. 

6. As the Statute declares fraudulent deeds void, it is said 
itnow becomes a “dry question of law.” So it would, if, 
upon their face, they could be so declared ; but upon their 
face they are bona fide, and their mala fides becomes an in- 
teresting question of fact, frequently requiring the most 
searching enquiry inte ‘the conscience of the party. No 
adequate remedy can be had at law, for, as the fraudulent 
deeds multiply, the difficulty of enforcing the remedy at law 
increases. 

T. If it be said the fraud was not aimed at the purchaser 
at sheriff ’s sale, but at the creditor, the answer is, it was 
aimed at any person who should set up title adverse to the 
fraudulent grantee. It is well established, that a deed de- 
clared void as to prior creditors, enures to the benefit of 
subsequent creditors, and subsequent creditors can seek such 
declaration in equity; a fortiori, if the purchaser represents 
a prior creditor, must he be permitted in equity to have the 
same declaration? But, in keeping the possession of a 
fraudulent deed, who can be injured but the purchaser ¢ 

8. The purchaser at sheriff ’s sale represents the creditor, 
and to some extent, and in some cases, the debtor. He is 
élothed with all the rights of the creditor, Spence v. YEL- 
LOWLEY, Term R, 114. “He (the purchaser) stands in the 
shoes of both a creditor and purchaser.” Jonson vy. Caw- 
THORN, 1 D. and B. Eq. 35; Dupiey v. Coir, 1 D. ant 
B. Eq. 429. 
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§. The policy of the law is to encourage purchasers at 
sheriff’s sale to pay the highest price, by notifying them 
that all the Courts will assist in ferretting out a fraud; where 
a cloud is known. How can it be expected that this poliey 
will be promoted, if the purchaser, in a Court of Equity, 
_is to be censured as a speculator, and there deserves no en- 
couragement? But it may be that the cloud arises after the 
sale, and he who is assumed to be a ‘oat, may have 
given a full value. 

10. It is admitted, that a Court of Equity cannot be call- 
ed on to declare a deed void which is fraudulent upon its 
face, (Perrson y. ELLIot?, 6 Peters 95,) nor is there any pro- 
priety in calling upon the trustee in equity, to make a con- 
veyance to the purchaser at execution sale, of the estate of 
the cestui que trust, sold under the aet of 1812, or upon a 
bargainor to convey to the bargainee, in a deed enrolled un- 
idler the Stat. 27 of Henry 8. In the latter cases, upon 
their face, the Statute passes the title at law. Aliter in our 
case. 

11. It is submitted, that, in our case, the plaintiff being 
both creditor and purchaser, can maintain his bill ; that this 
Court has recognized and acted upon the jurisdiction claim- 
ed; that to deny it is to destroy the concurrent jurisdiction 
of Courts of Equity and Law, and multiply suits ed infini- 
tum. y. Darpey, 6 Ired, Eq. 394. Pearson, J. 
“The plaintiff could, without doubt, have reached the land in 
the hands of the trustee, or of S,” the fraudulent cestus 
que trust. This was a bill filed by a subsequent creditor 
and purchaser under execution sale against the vendee of 
the fraudulent cestué que trust. See HENDERSON y. Hokr, 
1D. and B. Eq. 119. 


Moore and Rodinan, for defendant. 


Pearson J. The decree has a contradiction upon its 
face. It declares that the plaintiff, “by his purchase and 
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sheriff's deed, has a valid legal title,” and then orders the 
defendants Belcher and wife ‘to exécute a deed conveying 
the land to the plaintiff in fee simple.” If the plaintiff has 
the title, upon what ground can he come into a Court of 
Equity and ask for that which he already has? Sg his 
prayer for a conveyance is inconsistent with the allegations 
in the bill. Suppose it to be true that the deed from Bel- 
cher to Pitt is fraudulent and void as to creditors; and that 
the judgment and other proceedings, under which the plain- 
tiff purchased and obtained the sheriff's deed, are all regu- 
lar ; then, according to the plaintiff's own allegations, he 
has the title, and the Court cannot give him that for which 
he asks, because he has it already. A purchaser of a trust 
estate, under the act of 1812, which gives him the legal as 
well as the trust estate, might just as well apply to a Court 
of Equity for a conveyance from the trustee : or a bargainee, 
with a deed enrolled, according to 27 Henry VIII, might 
as well come into this Court, and pray to have a conveyance 
from the bargainor. These statutes, proprio vigore, pass. 
the title, and supersede all necessity for applying to 
Equity. 

Upon the second argument, Mr. Biggs conceded this point, 
and he also very properly abandoned the alternative prayer 
that the defendant Rebecca might be declared a trustee for 
the plaintiff, of any balance of the value of the land, “ if it 
shall be found that the defendant Pitt and the said Rebecca 
are entitled to any interest therein,” for then it is a mixed 
trust, not liable to be sold at execution sale, under the act 
of 1812, and so the plaintiff would take nothing. Page y. 
GoopmaN, 8 Ired. Ey. 16; Gowan v. Ricu, 1 Ired. Eq. 
553. The case is thus narrowed down to this question; A 
debtor makes a conveyance of land, with intent to defeat 
his creditors ; they proceed to have the land sold, treating - 
the conveyance as void, under 13 Elizabeth ; the plaintiff 
hecomes the purchaser, and takes the sheriff's deed—has he 
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aright to have the fraudulent deed cancelled, upon the 
ground of removing a cloud from his title ? 

This is a new question, and we thought it proper to bape 
the benefit, of a second argument. Mr. Biggs has applied 
himself to the subject with his aceustomed diligence, during 
the last six months, but he has failed to satisfy us that there 
ig such an equity in favor of his€lient. Upon the argument 
of general principles, it was clear that the matter was too 
heavy for him to carry, and too weak to carry him: and, 
taking the entire range of the English Reports, and all of 
the United States, his diligence has only enabled him to 
find a single cave in which a Court of Equity has ever enter- 
tained such a bill. That case will be noticed below. We 
will here, however, make this general remark: Considering 
the infinite number of sales that have been made by sher- 
iffs, and how very desirable it would be, in all cases, fof 
purchasers at such sales to have “ the cloud” removed from 
their title, the fact. that but a single ease can be found in 
which the aid of a Court of Equity has been invoked for 
that purpose proves, almost conclusively, of itself, that there 
is no such jurisdiction. 

We will premise also, that, in this case, the purchaser 
happened to be one of the creditors at whose instance the 
land was sold. That circumstance does not vary the ques- 
tion. The relation of creditor terminated by the sale, whieh 
satisfied the debt so far as this preperty is concerned, and 
he now sues in his character of purchaser, and of course 
the questions are the same as if any other person had be- 
come the purchaser. 

Although a remedy at law is given to creditors by 13th 
Elizabeth, Equity still has jurisdiction to protect them 
against the fraud of debtors. Story, at page 370 of his 
Equity Jurisprudence, says: “these cases of interposition in fa- 
vor of creditors being founded upon the provisions of positive _ 
statutes, the question was made at an early day whether 
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they were exclusively cognizable at law? or could be carried 
into effect also at equity?” The jurisdiction ‘of Courts ‘of 
Equity is now firmly established, for it extends to fraud, 
whether provided against by statute or not. Indeed, the 
remedial justice of a Court of Equity, in many cases aris- 
ing under the statutes, is the only effectual one which can 
‘be administered ; as that of Courts of Law wust often fail 
from the want of adequate powers to reach or redress the 
mischief.  Fontblanque, at page 276, vol. 1, says: “ Al- 
though regularly, for cases within the statute, relief must 
be had at law, yet if goods are given to defeat creditors, in 
such a ease, as the gift is not avoidable by the statute, the 
party may be relieved here ; for this Court determined con- 
cerning charities and ” auds, long before any statute made 
concerning the same.” 
* In cases not within the operation of the statute, a resort 
to Equity is the creditor’s only remedy: for instance, if a 
debtor buys property, with an intent to defraud his creditor, 
and has the title made to a third person, the statute does 
not apply; for to make the deed void, would put the title 
back im the original vendor, and relief must be had in Equi- 
ty. Gowan y. Ricn, 1 Ired. Rep. 553. 

In cases within the operation of the statute, Equity exer- 
cises a concurrent jurisdiction on two grounds: Ist. Before 
the statute, Equity relieved creditors by putting out of their 
way fraudulent conveyances of debtors. TheSnecessity of 
resorting to Equity, in all cases, was found to be inconve- 
nient and expensive, and the object of the statute was. to 
give creditors the same remedy, by enabling them to avoid 
such conveyances by a direct proceeding at law. After 
some hesitation, it was settled that the remedy given by the 
statute was cumulative, and did not oust the jurisdiction be- 
fore exercised by Courts of Equity ; it being a rule not te 
decline jurisdiction because a statute provides a like remedy 
at law, unless it be expressly taken away. 
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2d. The remedy provided by the statute declared the 
conveyance void: still, the question of fraud or no fraud re- 
maining open at the time of the sale, the property, in conse- 
sequence thereof, was not apt to bring its full value; so the 
jurisdiction in Equity might still be beneficially exerted, for 
by it, a creditor who had a judgment and execution, so as to 
have a lien, could obtain a decree declaring the fraud, and - 
putting the deed out of the way, and thus the property could 
be brought fairly into the market, and bring its value— 
whereby the creditor would be entirely relieved from the 
effects of the fraud which the debtor had attempted to prac- 
tice upon him. Creditors, therefore, have an election either 
to proceed under the statute and have the property sold un- 
der execution and applied to the satisfaction of their debts, 
or to ask for the relief which is given in Equity. 

Our inquiry is: suppose the creditor elects to proceed un- 
der the statute, and has the property sold and applied to 
the satisfaction of his debt, is there any ground upon which 
the purchaser can apply to a Court of Equity to have the 
fraudulent deed cancelled ? 

Admit the allegation of fraud, and the effect of the ap- 
plication is to bring into equity a dry question of law. As 
to the regularity of the judgment and levy, and other pro- 
ceedings under which the plaintiff purchased, the points 
presented are often very interesting, but ob\iously of such 
a nature as“are fit to be decided by a Court of Law. 

The question is, upon what peculiar ground can a pur- 
chaser at sheriff's sale force upon a Court of Equity the de- 
cision of a pure legal question? Neither of the grounds 
upon which a concurrent jurisdiction is assumed in favor of 
creditors, has any application to the case of a purchaser at 
sheriff's sale. There is no intimation in the books, that such 
a jurisdiction was exercised before the statute. Clearly, 
there is no necessity for it, in order to make the property 
sell for a fair price, for the sale has already been consum- 
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mated, and the purchaser will hold the property whether it 
sold for little or much: so the equity cannot be put upon 
the ground of making the debtor’s property go as far as it — 
ean in paying his debts. The rule must be general in its 
application : Suppose a creditor, by reason of a fraudulent 
deed, and the sale being forbid, buys for $10, property 
worth $10,000: has he the same footing in a Court of 
Equity as if he had, in the first place, filed a bill in behalf 
of himself and the other creditors, in order to have the 
cloud removed whereby $10,000 instead of $10 would have 
been raised for the payment of the debts? If so, will any 
creditor hereafter apply until the property has been bought 
by him for little or nothing? Equality is equity, and this 
Court seeks to encourage any mode by which the property 
of a debtor is rateably distributed among his creditors, and 
will leave to his remedy at law one, who disregards that tale: - 

What ground can be suggested in support of such a juris- 
diction? It is said, fraud is involved, and in all matters of 
fraud, Equity has concurrent, and in some, exclusivé jurist 
diction. Without stopping to inquire into the correctness 
of this proposition, so broadly expressed, it is sufficient to 
say no fraud was practiced upon the purchaser. A fraud 
was aimed at the creditor ; he avoided it by means of a stat- 
ute ; and not until it is so avoided, does the purchaser ap- 
pear upon the scene of action: Indeed he acquires his title, 
upon the assumption, that the conveyance of the debtor had 
been nullified by the proceeding of the creditor. It is a 
strange idea for the purchaser to stop short in a proceed- 
ing which had been thus far at law, and turn around and 
come into a Court of Equity upon the ground that a fraud 
had been attempted to be practiced upon another person ; 
and the idea becomes absurd when we consider that he 
comes into Equity and asks to have that done, which a stat- 
ute has already done. 

Again: It is said that a purchaser at sheriff's sale repre- 
sents both the debtor and creditor, and has the rights of 
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both. This is a general proposition, which is sometimes 
used for the purpose of illustration, but is caleulated to mis- 
lead when adopted as the ground from which to deduce a 
position of law. The debtor has no right; for, as against 
him, the deed, although fraudulent, is valid. 

The right of the creditor is exhausted by his proceeding 
under the statute, and having the property applied to the sat- 
isfaction of his debt; so the purchaser must derive his right 
from a sale made by the sheriff, in pursuance ‘of a statute 
which declares the fraudulent decd void as to creditors, and 
authorizes them to have the property sold. 

Again, it is said, that although the deed is void, yet its 
existence “casts a cloud” on the title of the purchaser, and 
he has an equity to have it removed. It cannot fail to 
secur to every one, that this complaint about the “cloud,” 
comes with an ill grace from the purchaser. The effect of 
it is‘to injure the creditor, by causing the property to sell 
at an under value. The matter is however disposed of so 
far as he is concerned. He has sold the property and re- 
ceived the price, and is therewith content. What right has 
the purchaser to complain? He bought the property with 
the cloud on it. It may be, that in consequence thereof, he 
was able to get it at an undervalue. Having thus taken the 
benefit of the cloud, or, at all events, having taken upon 
himself the risk, what equity has he to have the cloud re- 
moved? <A high sense of morality would induce him to ac- 
company his prayer, with an offer to pay the real value of 
the property to the cre litors, because they were the persons 
injured by the cloud, and consequently ought to be the per- 
ons benefitted by its removal. But a Court of Equity does 
not attempt. to enforce this refined morality, because it 
reaches too far for practical purposes. Apart, however, 
from this consideration, the case of a purchaser at sheriff's 
sale does not come within the application of the principle, 
hy which a Court of Equity, in particular cases, decrees a 
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déed to be cancelled for the purpose, (as it sometimes fanci- 
fully expressed,) of removing a cloud from the title. With 
regard to deeds which are void at law, but which are voida- 
ble in equity, because unduly obtained, we are at présent 
not concerned. The application of the doctrine of cancel- 
lation to deeds, which may be avoided at law, is very limi- 
ted. If he is not in asituation tosue a Court. of Equ‘ty, he 
contents itself, by perpetuating the evidence, to be used af- 
terwards at law, if occasion should make it necessary. To 
induce it to go further, and to grant relief, by having the 
deed cancelled, as a general rule, two things must concur, 
the person asking relief must be the party directly injured 
by the deed, and the title apart from the deed must be ad- 
mittedly in him, and not liable to dispute. This rule is a 
deduction from a consideration of the cases, and the reason 
of the thing. So that the case will be confined solely to 
matters bearing upon the deed complained of. For, if his 
title must be passed on, the ease will present a dry ques- 
tion of law. And without these restrictions, all questions 
of legal title would be drawn into Courts of Equity. For 
the sake of illustration: A alleges that B, by fraud, de- 
duce, or some other illegal means, has obtained a deed from 
him; which, although void, and of no legal effect, is caleu- 
lated to cast doubt upon his title. Here both, requisites 
concur: ue is the party injured; his title apart from the 
deed is admitted, and he may ask the interference of a 
Court of Equity to have the deed cancelled, and the “cloud 
removed :” jurisdiction being assumed upon the ground, 
that the ends of justice are not met by a judgment in eject- 
ment, owing to its want of conclusiveness, or by perpetua- 
ting the testimony, and the party is entitled to be relieved 
entirely from the effeet of the deed so obtained, and to be 
plaeéd in statu quo, which ean only be done by putting the 
deed out of existence; for, although in no danger from its 
direct effect, he is injured consequentially, by the doubt cast 
upon his title. 
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So, as we have segn above, a creditor, who has obtained 
a judgment and execution, finding that the property of his 
debtor, which is subject to execution, has been fraudu- 
lently conveyed, is not obliged to proceed under 18 Eliza- 
beth, but may ask the interference of a Court of Equity, 
to have the fraud declared and the deed cancelled, so that 
the property may be sold for its value. Here both requi- 
sites concur : the creditor is the party injured, and, apart from 
this deed, his judgment and execution, without question, en- 
title him to have the property of his debtor sold, for the 
satisfaction of the debt. The Court uniformly refuse to 
entertain a bill, unless the creditor has a judgment, and has 
issued execution. For debt, or no debt, is a question of 
law, and the Courts will not try it, unless where it arises 
in some case where it has jurisdiction under a well estab- 
lished head of equity, as in a creditor’s bill for an account. 

In regard to a subsequent putchaser of land for value, 
under 27th of Elizabeth, there may be some doubt as to the 
application of the doctrine of cancellation. If his contract 
is executory, le clearly has relief, by a bill, for a specific — 
performance. Buckie v. MitcuHet, 18 Ves. 100; Adams 
on Equity, 146. But, if he has obtained a conveyance, his 
title is valid at law, and he cannot ask for the title, because 
he already has it by force of the Statute, and if he asks to 
have the fraudulent deed cancelled, the difficulty is, that in 
respect to the two requisites, he occupies a middle ground. 
The fraud was aimed at him, but his title is liable to dis- 
pute, and it must be passed on before the Court can deal 
with the fraudulent deed. This presents a dry question of 
law, and interposes an obstacle to the exercise of the juris- 
diction. But, however this may be, in regard to a purcha- 
ser at sheriff's sale, it is clear that the doctrine does not.ap- 
ply. His case has neither of the requisites.. The fraud 
was not aimed at him. His title is liable to dispute, and 
must-be passed on. So the Court cannot take jurisdiction, 
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without undertaking, in the first instance, to adjudicate a 
question of legal title: sometimes a very difficult one, as in 
a sale upon a constable’s levy; and this assumption would 
virtually supersede the action of ejectment, as a mode of 
trying title; for, carried out to its consequences, it leads to 
‘this: any one in possession, whether he has been let in, or 
has recovered in ejectment, may file a bill, alleging that he 
has the title, but that another pretends to have it, which 
pretension casts a doubt on his, and ask the Court to decide 
which of the two has the better title; and in ease his 
proves to be so, that the deed of the other may be cancelled : 
putting his right to the relief, on the ground that the judg- - 
ment in ejectment, not being conclusive, leaves a cloud upon 
his title. This is precisely the case of a purchaser at sher- 
iff’s sale. He alleges that he has acquired a title, but that 
the donee of the debtor pretends to have it, and asks the 
- Court to decide between them, upon the ground that the ac- 
tion of ejectment is not an effectual and adequate remedy. 
This is a novel attempt to extend the jurisdiction of equity, 
and have it to try and dispose of a pure, legal question. 

The action of ejectment has been heretofore consider- 
ed the appropriate mode of trying a title. The 
fact of the judgment not being conclusive has its advan- 
tages, for it is frequently desirable to have such ques- 
tions tried a second, and even a third time, and the disad- 
vantage is not often felt practically ; for, in that action, the 
plaintiff must recover on thestrength of his own title, and 
the party in possession need show no title until his adver- 
sary has shown a title in himself, good against the world, 
so far as it then appears to the Court; and when it is felt, 
the party has his remedy by “a bill of peace ”—“ a juris- 
diction growing out of a defect in the action of ejectment, 
because, from its peculiar nature, it is not conclusive: thus 
originating a necessity for the interference of a Court of 
" Equity, to put a stop to litigation which is useless, and 
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purely vexatious ;” Adams’ Eq. 202; Mit. 148. But ‘this 
intention to harrass must be made manifest by frequent ac- 
tions. “This is as far as Courts of Equity have ever gone, and 
in so doing, they do not profess to try the title, but declare 
that the title, having been established by repeated decisions 
at law, further tigation is vexatious. A Court of Equity 
never decides a question of legal title, except when it 
arises incidentally, and stands in the way of the decision 
of a cause in which it has jurisdiction, upon some other dis- 
tinct ground, as in 2 bill for a specific pérformance by the 
vendor, if the vendes objects to the title. If the purcha- 
ser at sheriff’s sale is let into possession, he may have the 
evidence perpetuated, or in a proper case, he may have a 
bill of peace ; but the doctrine of cancellation cannot be let 
in so as to sustain his case. So much on principle and gen- 
ral reasoning. | 
By way of authority, Mr. Biggs referred to HeEn- 
person vy. Hoke, 1 Dev. and Bat. Equity Rep. 119. 
That was a bill by a purchaser at sheriff's sale, for the pur- 
pose of having a deed re-executed, to the end, that it might 
be registered, and the equity is put upon the ground, that 
by the fraudulent destruction of the deed before. registra- 
tion, the plaintiff could not in an action at law make out his 
chain of title. So Ayres vy. Wricut, 8 Tred. Eq. 230. 
A man had obtained credit by showing a deed from his 
mother-in-law to him, and by making a deed of trust upon 
the property: after the sale, the good lady got back her 
deed, and refused to allow it to be registered. Of course a 
Court of Equity would protect the purchaser from such, a 
palpable fraud aimed at him. These cases do not bear upon 
the point, but Frakes v. Brown, Black. Rep. 295, is a case 
directly in point. It is evident the attention of the learned 
Judges was not directed to the question. They, as well as 
the gentlemen of the bar, seem to have taken the question 


of jurisdiction for granted. And upon consideration of the 
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case, and looking into the cases decided at the same term, 
it is clear they hold that a purchaser at a sheriff's sale has 
a remedy by action of ejectment ; and it occurred to us 
that, possibly, the application to Equity, in that case, grew 
out of the fact that there might have been some doubt as 
to whether the widow, before alimony decreed, was a credi- 
tor under 13 Elizabeth. The conveyance being made after a 
frat in the cause restraining the husband from making a 
conveyance, suggested the resort to equity. Let this be as 
it may, we certainly do not feel authorized, upon the strength 
of a single case, to open a new head of Equity jurispru- 
dence, for which there seems to be no necessity: in sup- 
port of which there is no consideration of equity: and 
against which there is a strong public policy: Because it 
is always best to hoki out inducements to ereditors to have 
the title declared before the sale, so as to let the property 
sell for a fair price, and pay off the debts as far as it will 
reach. 


CuriaM. Bill dismissed with costs. 


Nasu, C. J., (dissentiente.) I do not agree with my breth- 
ren in this case. To me their opinion appears to be a de- 
parture from principle. The jurisdiction of a Court of 
Equity, in matters of fraud, is not questioned. That the 
case before us discloses a gross case of fraud between the 
elder Pitt and his children, will not be denied, and the 
plaintiff, one of the ereditors intended to be defrauded, 
prosecuted his claim to judgment, had the execution levied . 
on the property so conveyed, and became himself the pur- 
chaser. The bill is filed, to call in and have cancelled the 
deed made to the defendant Pitt. The power of a Court, 
in the cancellation of deeds fraudulently obtained, is recog- 
nised by every writer on equity jurisprudence, and is not 
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now disputed; but my brethren deny that it epplicy to's 
case like this, of a purchaser at a sheriff ’s sale. : 
Justice Story, in his treatise on Equity Jurisprudence, 
s. 698, observes, that the question has often arisen, how far 
Courts of Equity ought to interfere to decree deeds or 
other solemn instruments, to be delivered up and cancelled, 
Which are utterly void and not merely voidable. The doubt 
rested upon the principle, that a Court of Equity will not 
interfere in a case, where a Court of Law ean give full and 
adequate relief. In s. 700, he states, whatever doubts or 
difficulties may have been entertained formerly upon this 
subject, they seem by the most modern decigions to be put 
to rest, and the jurisdiction is now maintained in its full- 
est extent; and he further remarks, that the decisions are 
founded on the principles of equity being not merely reme- 
dial, but also preventive of injustice. If an instrument 
ought not to be used or enforced, it is against conscience to 
retain it, as he can do so only for some improper purpose. 
If it be a deed purporting to convey lands and other hered- 
itaments, its existence in an uncancelled state necessarily 
has a tendency to throw a cloud. Honrywoop v. DimMs- 
DALE, 17 Ves. 111; Prerce v. Wess, 3 Bro. C. R. and Mr. 
Betts’ ‘riote, and the authorities cited by Justice Srory. 
“The principle is, that the paper, while it exists, is always 
liable to be improperly used, and may be so used at such a 
distance of time, that the proper evidence to repel it may 
have been lost. Sr. Joun v. St. Jonn, 11 Ves. 535; Ham- 
iron v. Cummines, 1 John C. R. 524. In the language 
of Lord Expon, (17 Ves. 111): “I conclude that there is a 
jurisdiction in this Court, to order a deed forming a .eloud 
upon the title to be delivered up, though that deed is void 
at law, more especially where the deed is not upon its face 
void. The first question presented by this-ease, is, does the 
eonveyance made by old Mr. Pitt form such a cloud upon 
the title of the plaintiff to the premises in question, as to 
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bring his case within the general principle? If so, is there 
anything in the case of the plaintiff to take it out of its 
operation? As to the first: the conveyance from Belcher 
to the father, and from him to his daughter, being to de- 
fraud his (Belcher’s) creditors, is void both in law and in 
equity, but its fraudulent character does not appear upon 
its face: there all is apparently fair: and its objectionable 
character is manifested by extrinsic circumstances depen- 
dent upon parol evidence, and is susceptible of being used 
by the grantee at any time, in opposition to the title under 
- which the plaintiff claims. It is then a cloud. 
The second point is the important one, upon which, with 

great deference, I differ with my brethren. Tome, it ap- 
pears perfectly plain, that the plaintiff is entitled to the 
aid of this-Court. It is not denied that any one of the 
creditors of Belcher, at the time the conveyanee was made 
to Pitt, and from Pitt to his daughter, could have maintain- 
ed a bill for the relief here sought; but it is insisted, that 
a purchaser at the execution cannot. . first, because no 
ease can be found in the English Reports of such a bill. I 
have been able to find no such case, and the learned coun- 
sel for the plaintiff has produced none. It is always grati- 
fying to me, in the discharge of my official duties, to find 
in those able Reports, cases, which investigate principles 
contested before the Court, and when they decide a ques- 
tion, I am ever inclined to take them as my guides. But, 
though the absence of authority is often a good reason for 
not establishing a precedent, it has never been considered 
as imperative, and there is good reason why purchasers in 
England should not resort to chancery, when they can get 
at law a redress, which, though not complete, may be sat- 
isfactory. The delays and expenses of a chancery suit 
there may well dispose a person, having a case examinable 
in both Courts, to pause before throwing himself into the 
-datter. But the absence of authority can only throw us 
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back upon our own resourees, as to the principle and rea- 
son of the ease. Upon this point, however, I am not with- 
out authority to sustain my opinion. Our attention was 
drawn to the case of Frakzs v. Brown, 2 Blackford’s 
Rep. 295. The substance of that case is, a Mrs. Jones 
obtained a divoree from her husband Reuben Jones, and a 
decree for $500 as alimony. An execution to raise the 
money was issued and duly levie@ on the land m question, 
as the property of Jones, the husband, and the plaintiff be- 
came the purchaser. During the pendency of the suit for 
the diveree, Jones, the husband, to evade any recovery for 
alimony, fraudulently conveyed the land to Frakes. The 
bill was to set aside the conveyance te him, as fraudulent 
and void, and the Court sustained the bill, though demurred 
to: and so decreed. I have always understood that the de- 
cisions of the Supreme Court of Indiana are of high au- 
thority in her sister States. 

It is further objected, that the plaintiff does not come 
into Court under such eircumstanees, as to entitle him to 
favorable regard—that knowing the existence of this cloud, 
he pressed his claim against his debtor te judgment, and 
purchased on speculation—that he ought te have filed a 
creditor’s bill, so as to have shared the fund with them all. 
He certainly might have done se, but I know of no princi- 
ple in equity which required him to do so. Mr. Adams, at 
~ page 480, says: “One ereditor may file his bill, if he 
pleases, praying payment ef his own debt, but the more 
usual course is, for one or more of the dreditors to sue for 
all. Upon this point, therefore, I conelude that the plain- 
tiff could have filed his bill alone for the payment of his 
debt, without joining the other creditors, upon the princi- 
ple vigilantibus non dormientibus servat lex. It is not 
denied that a creditor, under such cireumstances, may file 
his bill, not only to subject the property so fraudulently 
conveyed, but also to call in and have cancelled the convey- 
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ance forming a cloud upon his title. In this case, the plain- 
tiff was a creditor of Belcher, and is also a purchaser, and 
it seems Strange to me, that as soon as he clothes himself 
with the latter character he bares himself of the’ former. 
A purchaser at a sheriff’s sale purchases subject to all the 
equities existing against the defendant, and attaching’ upon 
the lands sold, and I should think is entitled to all the equi- 
ties to sustain his title. The purchaser necessarily repre- 
sents and stands in the shoes of the ereditor. Rerp v. 
KINNEMON, 8 Ire. Eq. 13; Jounston v. CawrHorn, 1 De: and 
Bat. Eq. 32. Itis true, in this ease, the plaintiff had ceased 
to be a creditor: by his purchase his debt was paid; but if 
the doctrine established in the above cases be sound, and by 
his purchase he was clothed with the equity of the creditor, 
I repeat I cannot conceive by what principle he is stripped 
of the former. Suppose he had not been a creditor, but 
had at the time of the sale been ignorant of the cloud hang- 
ing over the title, would the doors of the Court of Chancery 
be closed against him? I think not. Yet the opinion of 
my brethren must go that length. Again, suppose the 
plaintiff, instead of purchasing as he has done, had for a 
fair price and valuable consideration purchased from the 
fraudulent donor, his title would have been good, though 
made with a knowledge of the fraudulent conveyance. 
Ciawson v. Buregss, 2 Dev. Eq. 13; Freeman vy. East- 
MAN, 3 Ired. Eq. 81; Buckie v. Mircuett, 18 Ves. 111. 
Both of the last cases were upon titles acquired upon vol- 
untary settlements, involving no question of actual fraud ; 
yet the purchaser, for a fair and bona fide consideration, was 
aided in’a Court of Equity, and in the latter, Sir William 
GRANT observed: “ If a settlement were shown to be really 
fraudulent, in the ordinary acceptance of the word, I pre- 
sume it would not be contended that the Courts would, out 
of régard to such settgment, refuse to give the party pur- 
chasing, with notice, t®sbenefit of his contract.” — 
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These cases are cited, to show that a purchaser from 2 
fraudulent grantor or donor will be aided by a Court of 
Equity in protecting his title, although he purchases with 
full notice of the fravtdulent conveyance. And in WALKER 
AND oTHERS, 1 At. 94, and in Oxey & Lez, 1. At. 625, the 
same principle is declared Harpwicke, where 
the deed forming the cloud is accompanied with cir- 
cumstances of fraud. If, then, a purchaser for a full con- 
sideration from a fraudulent donor, ean ask and receive the 
aid of a Court of Equity, in removing a cloud on his title, 
though he had full notice, at the time of his contract, of its 
existence, I cannot see why a purchaser at an execution 
sale of the same premises, under a judgment against the 
same donor, though having notice of the fraudulent convey- 
ance, is not entitled to the same equitable relief. I think, 
then, that I am justified in concluding that, as a general 
principle, the purchaser of real estate, under an execution 
sale, acquires all the equitable rights of the creditor, the 
plaintiff in the execution, and is subject to all equities in 
the hands of others. 

It is further said, that, if the conveyance from Belcher to 
Pitt, and from him to his daughter, were to defraud, hin- 
der and delay his, Beleher’s, creditors, it was valid at law, 
and that, therefore, there was no necessity for the plaintiff 
to come here. He could effectually both defend himself in 
an ejectment, brought by the fraudulent donee, and could 
recover the possession from him. This question is answer- 
ed by Lord Harpwickg, in the case of Bennet and Mus- 
grove, 2 Ves. 51. His language is: “ Where a subsequent 
purchaser, for a valuable consideration, would recover the 
estate, and set aside or get the better of a fraudulent volun- 
tary conveyance, if that eonveyance were fairly made, (he 
is speaking of a voluntary settlement,) without actual fraud, 
the Court will say, take your remedy at law.” But, where 
the conveyance is attended with actual fraud, though they 
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might go to law by ejectment, and recover the possession, 
they may come into this Court to set aside the conveyance. 
Sug. L. of Vendors 475. 

But again, it is said, that. to allow the plaintiff in this 
case to come into a Court of Equity to remove this cloud, 
would be to reward him for a course of conduct not just to 
the other creditors of the defendant; that the premises pur- 
chased by him ought to have formed a common fund, to be 
appropriated to their several debts, and that he purchased 
under this cloud, and ought to be content with the title a 
Court of Law would secure him. It might have been made 
a joint fund, if the other creditors had chosen to take the 
necessary measures; but they did not, and it has been 
shown that the plaintiff was under no obligation, equitable 
or legal, to take care of them. Nor can I consent to con- 

‘sider the plaintiff in this case as a speculator, any further 
than every purchaser at a sheriff's sale may be so consider- 
ed. No man purchases either at public or private sale, but 
for his own benefit, either in the use of the property or on 
a re-sale; and, in that sense, the law encourages the specu- 
lation. If there be but one single bid, no matter what pro- 
portion it bears to the real value of the property, the sheriff 
may sell, and the purchaser acquires a good title, if there is 
no fraud between the officer and the purchaser. Executions 
are the end and spirit of the law, and it is of the utmost 
importance beth to debtors and purchasers, that the rights 
of each should be protected. While, therefore, the law for- 
bids all illegal combinations to cause the property to sell at 
an undervalue, it, at the same time, creates a free competi- 
tion among those disposed to buy. In some respects, the 
purchaser stands upon higher ground than the creditor. 
The latter, before he can raise the question of fraud against 
a party claiming the property adversely, must reduce his 
claim against his debtor to a judgment at law, thereby es- 
tablishing the justice of it. Harner v. Irwin, 4 Ired. 532. 
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A purchaser satisfies the law when he shows a judgment, 
and an execution and a sale under it. He has nothing to 
do with the creditor’s original claim. While, therefore, we 
guard against the danger of multiplying suits in Equity, it 
will be well to consider whether we shall not be introducing 
a greater evil by lessening the confidence of purchasers in 
titles acquired under execution sales. Will it not, on the 
contrary, encourage competition at such sales, in giving con- 
fidence to bidders, by showing them that they cannot only, 
protect themselves at law, against the claims of a fraudulent 
donee, but that equity will aid and assist them in removing 
the cloud upon the title so created, and not leave them to 
the casualties of time and loss of evidence? Years might 
elapse in the case of a female infant, to whom a parent 
makes a conveyance of property to defraud his- creditors, 
before # purchaser at sheriff’s sale might be called on to 
litigate his title in a Court of law. Considering the evil 
pointed out by my brethren, as ensuing upon the establish- 
ment of the principle contended for by me, as problematical 
only, and that attempted to be shown by me as certain, and 
that the former, if certain, is not to be compared in impor- 
tance with the latter, I should not have hesitated between 
the two: but, believing as I do, that the preventive power 
of a Court of Equity extends to the plaintiff’s case, I am 
compelled, however reluctantly, to dissent from my brethren. 


NICHOLAS W. ARRINGTON ADM’R OF FREDERICK BATTLE 
against JAMES S. YARBROUGH AND OTHERS. 


A wife who survives her husband, is entitled to her equitable choses in 
action, that have not been reduced to possession by her husband, al- 
though he may have assigned them by deed Bona Fipg, and for value. 
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(Revev v. Revet, 2 Dev. and Bat. Eq. Rep. 272; v. Corron, 1 
Ired.. Eq. Rep. 61; Pornpexrer v. Biacksurn, Ibid. 286; McBrype v. 
. Cuoate, 2 Ired. Eq. Rep. 610; Rogers v. Bumpass, 4 Ired. Eq. 385; 
Weexs v. Weeks, 5 Ired. Eq. Rep. 111; Manpree v. 9 Ired. 
Rep. 298; Auten v. Aten, 6 Ired. Eq. Rep. 239; Bryan v. Bryan, ! 
Dev. Eq. 47, cited and commented on.) 


CavsE removed from the Court of Equity, of Franklin 
County, at Fall Term, 1853. The bill was filed by. the 
plaintiff, as the administrator of Frederick Battle, alleging 
that certain questions were raised between his widow and 
her children. and others claiming under them, that made it 
unsafe for him to distribute the estate. He alleges partic- 
ularly, that the distributive share to which his daughter 
Mary Ann would be entitled, was claimed by James ‘8. 
Yarbrough, by virtue of an assignment of her late husband, 
Thomas E. Yarbrough, who had given him notice of his 
claim, and warned him not to pay the same to Mary Ann, 
but demanded the same for himself. The bill also alleges 
that Thomas E. Yarbrough, and his wife Mary Ann, had 
been advanced in certain slaves mentioned in the bill, in 
the lifetime of the intestate, and he prays the advice of 
the Court, and asks that the several parties may state their 
titles and interplead with each other, and litigate their op- 
posing claims to the end that justice may be done to each, 
and the plaintiff saved harmless in distributing the estate 
of his intestate, and that an account may be taken of his 
administration. 

James 8. Yarbrough, and William H. Battle, administra- 
tor of Thomas E. Yarbrough, Mary Ann Yarbrough, widow 
of Thomas E. Yarbrough, Temperance Battle, the widow of 
Frederick Battle, and the rest of the children of Frederick 
Battle, were made parties defendant. Subsequently to the 
commencement of the suit, Mary Ann Yarbrough intermar- 
ried with James C. who was made a party defendant 
with his wife. 
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The answer of James S. Yarbrough states specifically and 
at large the nature and consideration of the assignment 
made to him by Thomas E. Yarbrough, and insists that it 
was bona fide, and for value. 

Mary Ann Yarbrough (now Green) admits the ne- 
groes put into possession of her former husband, Thomas 
E. Yarbrough, to have been advancements, and submits that 
the estate of her father shall be allowed for the same, out 
of her share; also, that she and her husband were further 
advanced in cash, horses, cattle and other articles of per- 
sonal property, of which she states the value. She denies 
the equity of the claim set up by James 8. Yarbrough, and 
says that it was either given as security for a very small 
sum, or was obtained by fraud and imposition, from her hus- 
band, or to act as a power of attorney; and as to that, not 
reduced to possession by her husband, in his lifetime, she 
claims the same by survivorship, notwithstanding the as- 
sigument of her husband, the said Thomas E. 

The answer of W.H. Battle, the administrator of Thomas 
E. Yarbrough, claims the unrealized part of Mary Ann’s 
distributive share of her father’s estate, in his representa- 
tive character, and insists that the assignment thereof was 
intended as a mere authority to enable him to settle with 
the administrator of the father-in-law. He alleges that the 
negroes put in the possession of Thomas E. Yarbrough and 
his wife, though intended at first as advancements, were sub- 
sequently divested of that character, by being conveyed by 
deed- to the children of Thomas and Mary Yarbrough, 
(which deed is filed,) and he insists that the distribution 
shall therefore take place, with such part subducted from 
the mass of Frederick Battle’s estate. 

The answer of Mrs. Temperance Battle, the widow of 
Frederick, explains this part of the transaction, and alleges 
it as intended to cover the property from the creditors of 
Thomas, and done at his instance, and that of his ‘wife 
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Mary Ann, and insists that these negroes shall be treated 
as advancements, and accounted as part of their distributive 
share. 

There was replication and commission, and much proof 
taken in the eause; but, as the view taken of the case ren- 
ders the consideration of it unnecessary, it is for that rea- 
son omitted.” 


Moore, for plaintiff. 
Miller, Lanier and Winston, for defendants. 


Barrie. J. It is now a well established principle of Equi- 
ty, that if a married woman become entitled during her 
eoverture to a legacy, or to a distributive share of an intes- 
tate’s estate, and her husband die without having reduced it . 
into possession, or done anything equivalent thereto, the 
wife will be entitled to it, and may recover it to her own 
use. GARFORTH y. BrapLEY, 2 Ves. Sen. 675; Carr v. 
Taytor, 10 Ves. Jun. 578 ; ScuvyiEr v. Haye, 5 John’s 
Ch. Rep. 196; Reven v. Revert, 2 Dev. and Bat. Rep. 
272; Harvie y. Corron, 1 Ired. Eq. Rep. 61; PornpEx- 
TER v. BLACKBURN, Ib. 286; McBrype vy. Cuoatr, 2 Ired. 
Eq. 610; Rogers v. Bumpass, 4 Ired. Eq. 385; Weeks v. 
Werks, 5 Ired. Eq. 111; Marpree v. Marprer, 9 Ired. 
Rep. 295. Should the legacy or distributive share not be 
paid, or delivered over to the purchaser by the executor, or 
administrator, he cannot recover it at law, either in his own 
own name, or in the names of himself and wife; but must 
proceed in the names of himself and wife by a bill in equi- 
ty, or by a petition in a Court of Law, im the nature of a 
bill in equity, under the 5th section of the 64th chapter of 
the Revised Statutes, entitled, “An act concerning filial 
portions, legacies and distributive shares of intestates’ es- 
tates.” If the husband die, leaving his wife surviving after 
bill or: petition filed, but ‘before decree, the legacy or dis- 
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tributive share will survive to the wife. Bonp v. Simmons, 
3 Atk. Rep. 21; Apams v. Lavenper, 1 Me. and Y. 41. 
Such it seems would be the résult if the husband died even 
after a decree, but before it was put in execution. NANNY 
v. Martin, I Eq. Ca. Ab. 68; McAvuay v. 4 
Ves. Jr. 15. Notwithstanding the opinion of Lord Thur- 
low to the contrary. HuxryaatTE v. ANNESLEY, 3 Bro. Ch. 
Ca. 362.. These authorities clearly show, that upon the 
death of Thomas E. Yarbrough, the first husband of the de- 
fendant, Mrs. Green, her distributive share in the estate of 
her deceased father, Frederick Battle, survived to her, un- 
less her right to it was defeated by the assignment, under 
which the defendant James 8. Yarbrough claims it. 

A very important question arises, whether that assign- 
ment, supposing it to be bona fide and for a valuable con- 
sideration, did have that effect. We have considered the 
subject with much attention, and with an anxious desire to 
come to a correct conclusion upon it, and an examination of 
all the cases to which we have access has satisfied us, that 
in England it is now settled, upon principle and authority, 
that a husband cannot assign, even for value, a greater in- 
terest in his wife’s equitable choses in action, than he has 
himself; that is, the right to reduce them into possession 
during the husband’s life, subject to the contingency of 
their surviving to her, should the assignee not have done so 
in the lifetime of the husband. We are aware that an im- 
pression has prevailed in this State, that a different rule 
has been established here. We are aware, further, that the 
impression alluded to has apparently the sanction of several 
dicta of our Judges; but, as neither the industry of the 
counsel for the assignee, nor our own researches, have enabled 
us to find a single adjudicated case in opposition to the En- 
glish rule, we feel ourselves not only at liberty but bound. 
to adopt it, as being more just and better supported by 
principle than the one for which the counsel contends. 


76 IN THE SUPREME COURT. 


Arrington, Adin’r v. Yarbrough and others. 

In England, the nature and extent of the interest of the 
husband in his wife’s equitable choses in action, and of his 
power of disposing of them, have for a long time occupied 
the attention of the Court of Chancery. At first, the sub- 
ject did not seem to have been well understood even by the 
ablest equity Judges, and hence we find among the earlier, 
-and even among some of the later cases, conflicting dicta, 
as well as opposing decisions. We do not deem it necessary 
to review the cases in detail, because it has been so recent- 
ly and ably done by Mr. BELL, in his work on the law of 
the property of husband and wife, book 3, ch. 2, sec. 3, 
(67 Law. Lib’y, p. 62). The doctrine now established is 
well summed up by Mr. Abas, in his Doctrine of Equity, 
page 142:°“It has been contended that a husband’s assign- 
ment of his wife’s choses in action should exclude the wife’s 
right by survivorship, on the ground that such an assign- 
ment implies a contract to reduce the chose into possession, 
and is equivalent in equity to such a reduction. This pro- 
position was first overruled in respect to bankruptcy, and it 
was decided, that whatever might be the right of purchasers 
for value, the assignees in bankruptcy were entitled to no 
such equity. It was next overruled as to all assignments, 
although, for valuable consideration, if the chose were rc- 
versionary, and therefore imeapable of present possession, 
leaving the question still open whether, if it were capable 
of immediate possession, or became so during the coverture, 
the wife should be excluded. The principle is now extend- 
ed to all cases, and it is held that, although the husband's 
contract for value may, as between himself and the assignee, 
be equivalent to a reduction into possession, yet, against 
the wife, who is no party to the contract, it cannot have that 
effect.” For these positions, the author refers to several 
late cases which we find, so far as we have the books at 
hand to examine them, to be apposite to the purpose for 
which they are cited. It is worthy of remark, too, that no 
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cases to the contrary are referred to by the editors (Messrs. 
Luptow and CoLLins) of the second American edition. 
Indeed, the learned editors have not subjoined any note to 
the page upon which these propositions are found. . 

We come now to the examination of cases which are sup- 
posed to have established a contrary doctrine in this State. 
‘The first in the order of time is Knieur y. Leak, 2 Dev. 
and Bat. Rep. 133. That was the case of a vested legal 
remainder in the wife in a slave, which the Court held might 
be sold by the sheriff under execution against the husband, 
because he had the right to sell it himself, and thereby 
completely to transfer it to the purchaser. In arguing, the 
Court said, we understand the effect of an assignment by 
the husband of his wife’s equitable interest in a chattel, in 
which she has not the right of immediate enjoyment, to be 
different, for such assignment would not prejudice her right, 
should he die before her, and before the period allotted, for 
such enjoyment to take effect. Homsiny v. Len, 2 Madd. 
R. 16; Perpew v. Jackson, 1 Rus. Rep. Honner y. 
Martin, 3 Rus. 65. The next is v. BLack- 
BURN, 1 Ired. Eq. Rep. 286: there a legacy was given to 
the wife, which had not been received by the husband, nor 
disposed of by him in his lifetime, and the Court decided 
that it survived to her, saying, “a legacy given to a mar- 
ried woman, or a distributive share falling to her during 
coverture, and not received by the husband, nor disposed of 
by him, in his lifetime, survives to the wife.” Howsi1 vy. 
Howxzu, 3 Ired. Eq. Rep. 522, which came before the 
Court upon a Dill for a writ of sequestration, was the case 
of a bequest of a female slave to one for life, remainder 
over to.a married woman, and the executor assented to the 
legacy, and the husband afterwards sold the slave: the Court 
decided, as they had often done before, that the assent of 
the executor made the remainder a vested one, and they 
then go on to show that “Jesse Spurling, the husband, had 
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such an interest in the woman Jude and her children, as en- 
abled him to sell and convey them, and that his vendee ac- 
quired by his purchase, the trans&ction being freed from 
other objections, a complete title; and that Mrs. Spurling 
(the wife) had no interest in them, and consequently no 
claim to the aid of this Court. We are not unapprised that 
_ in some recent cases in the English Courts of Chancery, 
this doctrine is denied as a principle of equity. Such, we 
consider, however, as the settled law of North Carolina. 
In Rogers y. Bumpass, 4 Ired. Eq. 385, the Court degjd- 
ed that, where the husband gave his bonds to the adminis- 
trator of the father of his wife, of whose estate she was a 
distributee, the bonds being given for certain purchases made 
at the administrator’s sale, and also for money lent to him 
out of the funds of the estate, there being no agreement 
that these were to be regarded as paynients of the distribu- 
tive share of the wife, the wife, after the death of her hus- 
band, was entitled to recover the whole of her distributive 
share. In coming to this conclusion, the Court said: “ A 
debt, legacy or distributive share of the wife is under the 
control of the husband, so far as to enable -him to release, 
assign or receive tiem. His release extinguishes them, and 
the collection of the money vests it in him as his absolute 
property. But if, in his lifetime, he neither releases, con- 
veys, or receives her choses in action, but. leaves them out- 
standing, they belong to the surviving wife,’’ The case of 
Weeks v.. Wzrks, 5 Ired. Eq. 111, was that of an expec- 
tant legal interest of the wife, not assigned by the husband 
in his lifetime, and the Court said, “although the husband 
may assign or release his wife’s choses.in action, or convey 
them during the coverture, they undoubtedly survive to her 
or her representative.’’ In Marpreg v. MaRpres, 9 Ire. 
Rep. 295, the Court said, “a distributive share, accruing to 
the wife during the coverture, does not vest in the husband, 
but will survive to the wife, unless received into possession 
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by the husband.” They held, however, upon the particular 
cireumstances of the Lome that the husband had reduced 
his wife’s distributive into possession, and consequent- 
ly that it belonged to him. 

From this review of the cases to which our attention was 
called by the counsel, and some others, which we met with 
ourselves, it manifestly appears that there is not one im. 
which it has been adjudicated, that the husband’s assignee, 
for value of his wife’s equitable choses, can claim them 
against the surviving wife. Some of the expressions used 
by the Court, which we have quoted, may seem to imply 
that such was the opinion of the Judge who decided them ; 
but even as dicta, they may well be regarded as enunciations 
of a general rule, without its being deemed necessary to ad- 
vert to the exception to, or modification of, it. The cases 
mainly relied upon by the counsel to establish the position 
for which he eontended, was Knieut v. Leake, and How- 
ELL vy. Howgtt. In the first of these, the dictum shows 
only what we admit, that the assignment, by the husband, . 
of his wife’s equitable interest in a chattel, will not preju- 
dice her right, should he die before her, and before the 
period allotted for such enjoyment to take effect; but it- 
does not pretend to go further, and say what would be the 
rule, should the husband die before the wife and after the 
period allotted for her enjoyment to take effect. The pro- 
positions are distinct, and have both been decided in favor 
of the wife in England, and we can see no good reason for 
holding here, that the admission of one of them in favor of 
the wife necessarily implies the rejection of the other. In 
the other case of HowxL. v. HowEL, we do not know that 
we understand what the Court meant, when they said, “we 
are not unapprised that in some recent cases in the English 
Courts of Chancery, the doctrine is denied as a principle of 
equity.” What doctrine? And what was intended by the 
Court, when they said, further, “such, however, we con- 
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sider as the settled law of North Oarolina.” We cértainly _ 
an find nothing in what precedes or what follows these 
sentences to make out more than a mere conjectural dictum, 
that the doctrine for which we contend was disavowed. 

. There are one or two other very recent cases, which may 
seem to militate against the English principles, to which we 
have referred; but which certainly are not adjudications 
against it, and may, we think, be shown to be consistent 
with it. In ALLEN v. ALLEN, 6 Ired. Eq. 239, it was held 
that in this State, a wife has no right either as against 
her husband or his assignee for value, to have a provision 
made for her by a Court of Equity, out of a distributive 
share accruing to her during her coverture. And further, 
that the husband is not at liberty to make @ voluntary dis- 
position of'such distributive share, even in trust for his wife, 
so as to prevent it from being liable to his creditors. The 

first part of the decision relating to what is called the wife's 
equity for a settlement, had been made before, in BRYAN 
y. Bryan, 1 Dev. and Bat. Eq. Rep. 47, and Lassrrzr v. 
Dawson, 2 Dev. Eq. Rep. 383. It is admitted to be in op- 
position to the rule well settled in the English Courts of 
Chancery, and adopted by most of the States of this Union. 
The policy of our rule is very fully discussed and ably vin- 
dicated by the Chief Justice, Rurrin, who delivered the 
opinion of the Court in ALLEN y. ALLEN, and it is not now © 
to be questioned. The doctrine for which we contend is 
not at all opposed by the latter proposition decided in that 
case, but is rendered in some degree necessary by the first. 
We do not deny that the husband, or .assignee of the hus- 
band in his lifetime, may reduce the wife’s equitable choses 
in action into possession, and thus make them his own: so 
may the creditors, and to that.extent only goes the decision 
of which we are speaking, as well as the subsequent one in 
y. Prarson, 6 Ired. Eq. Rep. 482. The wife can- 

‘Not resist the attempt of her husband, his assignee for value 
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‘or his creditor, to get possession of the legacy or distriba- 
tive share accruing: to her during coverture, and thus de- 
prive her of it. If the husband die before he succeeds, the 
wife’s right survives to her. What good reason is there 
why the same result should not follow from his dying, be- 
fore his assignee or his creditor had succeeded in his at- 
tempt? Why should the husband be able to transfer ¢o 
another a greater right or interest, than he has himself ? 
We deprive by our rule the wife of her equity for a settle- 
ment: why go further and deprive her also of her benefit 
of the right of survivorship in her own property?’ It is by 
no means a consoling answer to tell her that, our law pro- 
vides handsomely for her out of her husband's estate: that 

may do very well where the husband has anything to leave, 
but it is but mockery when he dies greatly intighted or in- 
solvent. 

Let us ponder for a moment and enquire whether there 
is any fixed principle of equity, which must of nectssity 
operate so harshly against the right of the wife in such 
cases. In deciding Honner v. Martin, ubi supra, Lord 
LynpDHURsT threw out a dictum, that equity considered the 
assignment of the husband as amounting to an agreement 
that he would reduce the property into possesion: it like- 
wise considered what the party agreed to do as being actu- 
ally done, and therefore, when the husband had the power 

of reducing the property into possession, his assignment of 
the chose in action would be regarded as a reduction of it 

- into possession. Principles of equity are, or ought to be, 
founded upon the most refined and exact principles of jus- 

tice ; they ought to be as near as human frailty will permit 
the very elements of justice itself. Now we cannot see any 
justice in the principle, that while the husband cannot him- 
self acquire the wife’s equitable choses in action without 
reducing them into possession, he may by a mere agreement 
in favor of an assignee for value produce such a result. We 
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annot see the justice, refinedgor otherwise, of the Court-of 
Equity not only assisting a purehaser to aid the husband 
in depriving his wife of her rights, but actually resorting to 
a sort of magic to do it at once, instantaneously, by a mere 
agreement to which the wife is no party. We are there- 
fore not surprised to find that sueh a doctrine could not 
commend itself to the enlightened mind of Vice Chancellor — 
Swapwick, i in the case of v. 13 Sim. Rep. 
809 ; of Vice Chancellor Bruce, in that of AsHBy v. Asu- 
BY, i C. M. Rep. 553, and of the judges in the other cases 
referred to by Mr. Adams. Our conclusion is, that the 
wife’s right to her distributive share of an intestate’s estate 
-gurvives to her, if not reduced into possession by the hus- 
Band, or his assignee for value in his lifetime. It must 
therefore be declared in this case, that neither the defen- 
dant Ykrbrough, nor the defendant Battle, as the adminis- 
tors of Thomas E. Yarbrough, deceased, are entitled to the 
distributive share of the defendant, Mrs. Green, in her 
‘father’s estate. 
The only question which remains to be considered, is, 
whether the slaves which were put into the possession of 
the first husband of Mrs. Green, by her father, are under 
the circumstances stated in the pleadings to be charged 
against her as advancements. From the difficulty which 
might otherwise have attended this question, we are reliev- 
ed by her fair and candid answer. She admits that they 
- were intended by her father as advancements to her, and 

she submits that they may be charged against her by the 
- administrator of her father in the distribution of his estate. 
The plaintiff is entitled to a decree to have an account 
taken of his administration of his intestate’s estate, under 
the direction of the Court, and that he may settle with the 
parties entitled to distributive shares in the same, upon the 
principles above set forth. The costs of the plaintiff will 
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be paid out of the intestate. The 
ties will pay their own costs. 


Decree accordingly. 


‘ 


WYATT MOYE AND LOUISA HIS WIFE against BENJAMIN MAY. 


Tus case was heard in this Court, at December Term, 
1851, and the opinion of the Court, then delivered by Mr. 
Justice Pearson, and is reported-in 8 Iredell’s Equity 
ports 131, and on the petition of defendant's counsel 
re-heard at this term. 


Moore, with whom were Donnell and Rodman, angued as 
as follows : 

The case is this: Gen. Speight became indebted in North 
Carolina, and there married. In 1837, he and his wife be- 
came domiciled in Mississippi. In 1840, Mississippi enac- 
ted a law, that the future acquisitions of femes covert should 
be their separate estate. In 1846, the mother of Mrs. 
Speight, who was domiciled in North Carolina, died intes- 
tate, and Peter, one of her slaves, was allotted to her 
daughter. Mr. Speight took charge of the slave to be re- 
moved to his domicil, but he left him here, and died soon after 
he returned. A creditor of Mr. Speight became his admin- 
‘istrator here, took possession of the slave and claims to hold 
him as Speight’ 8 property. 

The opinion of the Court is, that the property is -wabject 
to the payment of Speight’s debts, and that the eqns 
belongs to his wife : 

Because, say the Court, this State is not bouiad-t0 ane- 
cute any law but its own ;-and whenever it does, it is through 


| 


Moye and Wife v, May. 


mere comity. And as, by our@aw, the slaves of the wife. 
pass to the husband, and would be subject to his debts, it 
would prejudice his creditors to give effect to the law of 
Mississippi. As conclusive proof that this case does not 
fall under the rule of comity, it is declared that Speight 
could not, without fraud as to his creditors, have surren- 
, dered to her the future acquisitions of his wife, and, there- 
fore, the law of Mississippi could not effect for Mrs. Speight, 
what Mr. Speight himself could-not do for her. 
1. The law of comity is as much the law of this State 
as any other law, and is a part of the common law. 
‘Capriciously to execute or reject the law of comity, is to 
islate, and to legislate in the most desy otic form. The 
law of comity is. yus gentium in all civilized countries. It 
always has been a part of the law of this State, . ARRING- 
tony. 5 Ired. 590; Davis v. CoLemaN, 11 Ired. 3038; 
Wriiamson’s Apm’r v. Smart, Conf. Rep. 146. It is the 
law of the country, unless it will work some “ manifest injus- ” 
tice,” is “contra bones mores, or repugnant to the set- 
tled rules of its own policy.” Conf. Laws, sec. 87, 182, 
et. 

. 2. It is convenient and proper that the law of the actual 
domicil, or domicil of dissolution, should conclusively deter- 
mine the rights.of husband and wife in the personal proper- 
ty of each other, wherever that property may be situate. 

- Personal estate, having no situs, follows, wherever it may 
be, the law of the domicil of the owner, in life and in death. 
He cannot bequeath it, unless the law of the domieil allows 
it, although allowed by the rez site, nor transfer it by sale, 
unless he ha\e capacity by the law of: the domicil. On.his 
death it is distributable, among all nations, according to the 
law of his domicil. ApM’R v. SMART, 
supra; Bruce v. Bruce; Ropertson on Succession, Law. 

Library, Conf. Laws, see. 480. Therefore, as the husband 
and wife were both domiciled in one place, the law of that 
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place determines what inter@st each has in the property of 
the other, wherever it may be, sec. 423,-59. 

In the distribution of intestates’ estates, this law is uni- 
versal; yet it isa law of mere comity. It stands on its 
great convenience to testators, who are enabled thereby to 
dispose of their property everywhere, by a testament of one 
form ; and its great convenience to intestates, who, thereby, 
know to whom of their kindred, without a nse their prop- 
erty will go. 

Marriage, civilly considered, is a mere union of the 
sexes. Of itself, it gives no property to, nor“takes any 
away from, either of the parties: what alteration it shall 
make between the parties, in the dominion of the one, ¥ 
the subjection of the other, in the transfer of property, i 
division, its use by them in life, or after death, by the sur- 
vivor, are subjects of municipal regulation. It is the law, 
and not the marriage, which confers rights and duties in the 
relation; if it were the marriage, the rights and duties 
would be natural, and should be alike everywhere. 

So great is the diversity of these rights and duties under 
the laws of different countries, that all admit the }-ropriety 
of securing a practicable uniformity, by referring them te 
the law of some one country : what country that shall be, ap 
pears to have been tne only question. “ Marriage is treated 
by all civilized nations, as a peculiar and favored contract.” 
Prers y. Piers, 2 Ho. Lords Cases 831. “In its origin it 
is a contract cf natural law.” In civil society it becomes’a 
civil contract, endued with civil consequences. Conf. Laws, 
sec. 108. The rights of the parties should be regulated -by 
the law of every civilized country, according to the law of 
their domicil. Ferg. Mar. and Div. 397, et seq. 

The civil relation of coverture being of a universal na- 
ture, and fixed by the law of the domicil, it is the interest 
of ‘all nations to sustain the law. Kent’s Com. Sec. 39. 
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Iti is presumed that every nation has suitably adjusted the 
relation of husband and wife, and given to each a just in- 
terest in the property of the other. ALLEN vy. ALLEN, 6 
Ired. Eq. 293. 

The capacity, state and condition of persons, as to the 
rights acquired according to the law of their domicil, will 
be regarded everywhere, and be valid or invalid, according 
to thatlaw. Conf. Laws, sec. 101. 

The idea of a tacit contract at the time of marriage, 
that the parties, wherever they may be domiciled, shall en- 
joy the rigfits secured by the law of the matrimonial dom- 
icil, is, in this country, exploded, and by the Court, in this 
case, utterly rejected. 

8. The rights of the relation, when there is no express 
contract otherwise, are those fixed by law of the actual 
domicil. 

_ By some, that law has been regarded as a real statute; 
Sau. v. n1s Crepitors, 3 Cond. La. Rep. 664: but this 
Court recognises it as personal statute, fixing the relation 
as to personal property, not only in the country of the dom- 
ieil, but everywhere ; and,so concludes Story, in his work 
on the Conflict of Laws, sec. 199, 187, 188, who says, 
“When there is a change of matrimonial domicil, the law of 
actual domicil, and not of the matrimonial domicil, will gov- 
ern as to all future acquisitions of moveable property,” with 

the exception, “that the laws of the place where the rights 
sought to be enforced do not prohibit”’ such rights. 

The slave in controversy was a future acquisition. Do 
eur laws prohibit such right :s the law of Mississippi con- 
fers on the wife? That is the whole and sole question in 
the cause. 

They do not prohibit such right. The opinion concedes 
that ; for, if there was such prohibition, Mrs. Speight would 
not be entitled, even against her husband, to the surplus, 
after payment of his debts, 
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Such acquisitions by femes covert are in perfect .accord- 
ance with our uwn laws. Contracts securing a separate es- 
fate, have always been allowed: even an infant, by the prin- 
ciples of the common law, may so secure her estate, “as oth- 
erwise the husband would take all.” SarrerFieLp Rrp- 
pick, 8 Ired. Eq. 265. They bind his ereditors. Frer- 
MAN v. Cook, 6 Ired. Eq. 373. 

~The husband is entitled to nothing of the wife’sstate, 
which he does not reduce into possession during coverture. 
He cannot dispose by will, what he has neglected to possess. 
McBripe v. Cuoate, 2 Ired. Eq. 610. 

The Court will not decree payment of an Some has- 
band’s debts, out of her distributive share. ARRINGTON vy. 
Yarsroven, 5 Ired. Eq. 291. 

She may take such estate by deed or will. She may ac- 
quire and hold separate estate against a spendthrift husband, 
and his creditors, and transmit it to her heirs and next of 
kin. R.S., ce» 39, s. 4, 12. 

By the act of 1848, ch. 41, all her future acquisitionsof 
real estate are secured to her separate use. It is, therefore, 
positively certain, that the law ofMississippi, so far as the 
bestowing on femes covert separate interests in personal pro- 
perty, is not in conflict with any fixed policy of our law, 
but is in direct accordance with it ;* both States having but 
provided general rules, and superceded the neeessity of a 
particular contract, which, in this State, was before allowed, , 
practised and encouraged. 

The Court say, that the laws of North Carolina estab- 
lish one set of rights for the relation of husband and 
wife, and the laws of Mississippi another and different set. 
~ That it is their duty to execute the laws of this State ;-be- 
cause, if comity were extended to the law of Mississippi, 
the creditors of the husband here, would be prejudiced by 
not getting their debts paid ; therefore, as the husband has 
no estate, the wife’s will be taken to pay his debts, and it 
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will be.taken, not because it is:his by the law of Missis- 
sippi; but, because, by our law, it would be his. 

This is a practical denial of the doctrine, that, on a change 
of domicil, “the law-of the actual domicil will govern, as 
to all future acquisitions ;”. and a dgnial, toe, that-the 
actual domicil will govern, even when there has: been 
no change; for, the conflict.of laws is the same in’ 
casesy and Uf course all rational consequences must be’ ghe 
same. The doctrine of the ‘Court, then, is, that the actual 
domicil will govern, absolatély; in no case, where there is a 
tiered the law of the domicil, and the law of the 
situs. other words, tH&t the adjustment of thé rights of 
the wife, by the country which has charge of the relation, 
though presumed to be altogether suitable, and her secured 
rights to have been ‘based on her surrenders and concessions, 
is not binding on any other country,as a law of comity; 
but, that what is declared to be the wife’s estate, by the law 
of actual domicil, and to be her’s against the creditors of her 
husband, shall not be her's, elsewhere, against his creditors, 
unless the law of the situs shall likewise give it to the wife, 
as separate estate. 

If the law of the actual domicil is allowed to determine 
the interest of the wife in her own estate, there can be 
no difference between the cases of a law, assigning that 
interest, and a contract to that effect. Indeed, if the con- 
tract and the law were the same, she would take under the 
law, as the better title. 

Before the change of matrimonial domicil, the lex loci de- 
termines her rights in all property then acquired. After 
that change, the actual domicil determines them in property 
-acquired thereafter. Are not the rights of the feme covert, 
in property acquired under the law of the new domicil, 
quite as valid as those acquired before the change? If not, 
the rule is false, which declares that, on a change of domi- 
cil, all future acquisitions shall be governed by the law of 
the new domicil. 
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If an insolvent husband take -wife in Mississippi, and. 
continue to reside there, will the personal property situate 
in North Carolina, and falling to the wife by distribution, 
be subject to his debts here? Here is the same eonflict-of 
laws. Yet, there can be no doubt, I suppose, if the law 
of comity is any law at all, that it will prevail, even to the, 

appointment of his creditors. 

a woman marry in North Carolina, the law trangfers 
her® personal property to the husband: if they remove to 
Louisiana, where the law makes. no such transfer, still the- 
property is the husband’s; but, if moveables, Beate in 
another State, fall to her in her ew domicil, the? will be 
her separate estate, by force of the law of the domicil. If 
they remove back to North Carolina, the property would 
still remain under the same ownership, as it was in Louisi- 
ana, and the law of North Carolina, however changed it may 
have been since they removed away, would govern all future 


acquisitions ; because, where the law of the place of mar- 

riage alters no rights in property, the change of domicil af- 

fects only future acquisitions ; so that, if a wife come into 

this State, with separate property, — by the law of 
€ 


her last domicil, she will be entitled in the same manner 
as if she held that property by contract; for, the rule is, 
that, if the husband, at the very time. when the p:operty 
comes to the wife, acquires no interest in, or power over 
the estate, it shall always be the wife’s separate property... 
Thus, the law cf every actual domicil fixes their respective 
rights in the property, whenever it accrues during life : and 
the law of the Jast domicil governs the rights of the parties 
on the death of either, 

By our law, what has once been the property of the hus- 
band cannot become the wife’s, but after the payment of his 
debts ; and that which has never been the husband's estate, 
is not subject to his debts, but is subject to her’s. Such is 
the rule, when the relation begins, continues and ends here, 
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without any regard to the créditors of the husband. The 
rile is so much in favor of the wife, that power over her 
property, not exercised, is not estate in him; so that, if 
he will not assign his choses during the coverture, as he 
may do, the wife shall hold them to her own es agwast 
his creditors. 

In the case before us, the husband never had, at any 
time,'under any law of this State or Mississippi, any estate 
or interest in; or power over, the property; nor could he, 
by any pgssibility, have had any. And it is submitted, that 
there i fe and never has been, any other instance, either 
decided or supposed, where the property is taken from one _ 
who is admitted to have some claim thereto, in order to 
satisfy the debts of another, who ‘never Aad, and never 
could have, by any possibility, such an interest therein, as he 
could either vindicate for himself, or convey to another. 

Just such is the case of Gen’l Speight. He never had, 
and it was impossible for him to have during his whole life, 
any interest in, or power over, the slave which he could 
_ claim for himself, or convey to another. While the property 
was Mrs. May’s, he had none, and when she died, he was 
not one of her successors; as husband, the law~gave him 
nothing. 

The utmost he could have done, would have been to con- 
tract, that the future acquisitions of his wife should be her 
property, and not his. To have done this, in a country 
where the law casts such acquisitions on him, had been a 
fraud on his creditors ; but to have done it where he could 
acquire no interest in them, had been merely nugatory. 

And, say the Court, inasmuch as he could not, in the 

year 1840, do this by deed, so the country of his domicil 
could not, in good faith towards creditors, change any law 
touching the relation, whereby his interest in the future ac- 
quisitions of the wife should be diminished, 
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It is obvious, if this be true, that the same consequence 
would have followed, whether the removal to Mississippi 
had been before or after the law had been enacted. For, 
there can be no difference, whetherghe law covered the par- 
ties after they were domiciled, or they took shelter under 
the law, after it was passed. Such, too, in principle, must 
be the case of an insolvent, who quits his own and marries — 
in a country, by whose law the property of the feme remains 
unchanged. For, in every instance, the husband is pre- 
sumed to assent to the law when passed, or voluntarily to put — 
himself and wife under the law, as it is already passed. In 
every such case, a conflict of laws arises. So that, the 
doctrine of the Court clearly establishes the rule, that, for 
the benefit of creditors, the law of the actual domicil will 
never be regarded. 

-'Phis conclusion, however, they reject. But it is a grave 
error to confound the deed of an individual, made to denude 
himself of such property as thc law may, in future, cast 
on him, with a general law, made for the whole people, 
on conviction of public ‘utility, changing existing rules of 
succession in property, or rights in the matrimonial relation, 
in future acquisitions. 

It is the first instance of the kind, where they are put on 
the same footing. If such a general law cannot be made 
in good faith, as to creditors, they ought to be allowed to 
sell the expectancy, and compel its surrender on a ca. sa: 
or at least, the law ought to be made with a saving for all 
such as might be creditors, when the acquisition might fall. 
Is there any such instance to be found if any law that has 
been enacted on this subject? A principle of this kind, en- 
grafted in legislation, would destroy-the generality of laws 
to such an extent, as to produce the utmost uncertainty in 
. their application, and constitute “the rule of action” a 
labyrynth of confusion. The principle is, moreover, per- 
nicious: For, it restrains the exercise of the power of ad- 
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justing, as wisdom and experience may dictate, the rights 
and duties of the marriage relation. No ration, in its 
highest morality, has ever undertaken such an impractica- 
bility, as that demanded of the Mississippi law, as a condi- 
tion to its claim for comity. This State, certainly, never 
has. 

In 1784, all the sons were constituted co-heirs with the 
eldest, without providing for his ¢reditors. Yet he could © 
not have divested himself by deed of the expectancy, to the 
prejudice of creditors. 

In 1795, all the daughters were let in as co-hcirs. 

In 1808, Rules of Descent were’established, essentially 
changing the law, and, of course, —— the expec- 
tancy of thousands. 

By the act of 1828, Rev. Stat. ce. 39, s. 4, 12, the wife 
of a spendthrift may, on application, have a decree, that she 
shall have “all such property as may accrue to her by des- 
cent, gift, or in any other manner, and the same shall not 
be liable to the power, control or. debts of her husband ; 
but, on her’ death, shall be transmissible, as though she 


a feme sole.” 


By the act of 1848, c. 41, no real estate, which may be 
acquired after, the 4th March, 1849, by a feme covert al 
ready married, by gift, inheritance, &c., shall be sold to 
satisfy’ her husband’s debts. None ef these laws provide 
for. creflitor’, They are all, in principle, like the law of 
Mississippi: the two last are identical in their object with 
that law, and they’ all wrought the like injury to creditors. 
Ingenuity cannot fabricate a distinction between them. 

Will it be said, that these laws of ours are not made in 
.good faith, and that the Court executes them, only because 
ita scripte ? Their morality has never been, and never 
will be, questioned. The legislation of every State, on such 
subjects, is without any proviso for creditors. 
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' Do the Court feel bound to hold up a higher stan- 
dard of morality and good faith for Mississippi than for 
North Carolina? I trust that the current legislation of our 
State, for seventy years, demands not, this rebuke at the 
hands of the Court. 

But, if any just analogy could be drawn from the powers 
of -inglividuals, illustrative of what a State may do with such 
future acquisitions, the Court should have selected Mrs. 
May, and not Gen’l Speight. She could have provided, 
that all the property which her daughter might take in the 
division, should be her separate estate against creditors ; 
and certainly, when the intestate is silent, the State of 
‘Mississippi may lawfully prescribe such rights for the wife, 
as Mrs. May might have done. Our law allowed Mrs. May 
to do that: Mississippi has done nothing more,—absolutely 
nothing but cut off, years before, an expectancy which the 
owner of the property might have done on the hour of her 
death. But why sirigle out for sacrifice, the wife, whose 
separate rights, during coverture, as far as concerns her 
husband, and all claiming under him, are meritorious, and 
not those of a volunteer. She was a volunteer as to Mrs. 
May, but not as to her husband or any one else. She could 
not be. The common law did not divest a feme covert of 
her remainder and reversions in real estate ; and ‘it’is sub- 
mitted, that, where she holds any other estate by Statute, 
she holds it as perfectly as she held those estates af common 
law. 

The regulation of the rights of married persons is cer- 
tainly of as much concern as the distribution of intestate’s 
estates. By our law, the father of an intestate, dying with- 
out wife or child, by express enactment takes his personal 
estate: by the law of some countries, his brotherstakes it. 
If, in such country, an intestate die, possessed of moveables, 
situate here, the brother would take, without regard to the * 
creditors of the father, by the mere force of the law of 
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comity, because our law does not “prohibit” it, nor does it 
involve any “ manifest injustice,” or ——— to “fa set- 
tled policy.” 

The Court overlooks the fact, that. the wife may have 
creditors who may be prejudiced by the application of her es- 
tate to the debts of her husband. If she were dead, and 
her representative were before the rem I cnast surmise 
how the difficulty would be solved. 

In no case or text book, is the doctrine, that ‘‘ the actual 
domicil shall govern as to all future acquisitions,’’ qualified 
by any proviso as to creditors of the husband ; and I can- 
not conceive how her enlarged capacity to take and hold 
for herself, conferred on her rightfully by the country hav- 
ing charge of the relation, can be curtailed by the Court of 
a country whose laws disclaim all control over their persons, 

* but upon the principle of making the matrimonial domicil 
the arbiter of their rights; or, on the supposition, that the 
creditors acquired a sort of lien on"all the acquisitions of 
the wife, which follows them whithersoever they may go. 

Oxtver v. Towns, 2 Cond. La. Rep. 606; Tuurst y. 
JENKINS, 1 Do. 566; Laurgar v. SUMNER, 11 Mass. Rep. 
110, are cases which ‘decide nothing, but that the lex loci 
-contractus shall not prevail against a rule of settled policy 
to inhibit fraud in sales. And the very learned Mr. Justice 
Story, after a full review of them, did not regard them as, 
in the slightest degree, qualifying the doctriné as to the fu- 
ture acquisitions of the wife. Confl. Laws, passim; ReME- 
SEN vy. Hotes, 20 John’s Rep. 267; Hunve vy. Ports, 4. 
R. 192; S Sure, 1 Anstr. R. 63. 


Biggs, f for defendant. 


Arson, J. The opinion in this case, directing the bill 
to be;fismissed, was delivered at December Term, 1851, 
the petition to re-hear was not filed ‘until after June 
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Term, 1852; but a decree has not been signed and passed, 
If that had been done, the petition to re-hear would certain- 
ly have come too late. Cooper’s Eq. pl. 91; Story’s Eq. 
pl. sec. 421. Whether, when the decision is simply that 
the bill shall be dismissed, a decree to that effect will be 
considered as drawn, signed, passed and recorded as of the — 
time when the case is decided, so as to preclude a petition to 
re-hear, we will now determine, because the case has been 
fully argued upon the merits, and as we are satisfied there 
is no error, we prefer to put our present decision on that 
ground. 
The opinion under review aJmits the conclusion of Judge 

Srory, that, when there is a change of domicil, the law of 
the actual domicil, and not that of the matrimonial domicil, 

will govern as to all future acquisitions of moveable property, . 
and the decision is put on the ground that thére are pecuP . 
liar circumstances, which take the case out of the operation 

of that general ruléf These circumstances are the indebt- 
edness of Speight in this State, and his marriage in this’ 
State, whereby, according to our laws, he acquired rights in 
the property that his wife might afterwards acquire, which 
he could not relinquish or convey to’a trustee, for the sepa- 
rate use of his wife, without committing a fraud upon his 
creditors. For, although they had acquired no specific lien, 

yet the law protected them against any voluntary convey- 
cance of the*debtor, and our inference i is, “ that his adopted 
State could not by a Statute do that for him which he could 
not do hintself, without being guilty of 4 fraud ; and‘ we con- 
clude that there is no principle i in the d e of the comity 
of nations, by which this State is called upon to stand by atid 
see her citizens deprived of the right to collect their debts, 

out of property within her jurisdiction, by an : ich, if 
done by the debtor himself, would be deemed ‘fraudulent 
andyoid. Nay more, by which she is called upon’ to set. 
.asidé her own laws, for the purpose of : carryiig. nfo opera- 
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go on to challenge the production of any authority or any 
fair reasoning, by which such a principle can be establish- 
ed, and the case of Oxivrer v. Townes, 14 Martin’s Rep. 97, 
is cited as going farther than our decision in support of the 


rights of creditors, who are citizens in this: our case was a 


contest between acreditor and a volunteer; that was a contest 
between a creditor and a bona fide purchaser for full value. 
Mr. Moore admits, that he has not been able to find any 


authority opposed to our conclusion, and it was apparent. 


from his very learned argument, that he had pushed his re- 
searches to the extreme. But he assailed our reasoning, 
and denied that the conclus un was a legitimate deduction 
from the premises. He also relied upon certain ansiogy 
as opposed to our conclusion. 

As to the reasoning, he admitted that the debtor could 
not, without a fraud upon his creditors, relinquish his ma- 
rital rights in favor of his wife, but he insisted that it did not 
follow that the State of Mississippi could not do it for him 
by a general statute, and he took a distinction between the 
conveyance of the debtor and a statute. The one is the 
act of an individual, having a particular operation, in fraud, 
of certain persons who are his creditors. The other is the 
act of a State, having a general operation. He says, it is 
true, a citizen of North Carolina cannot, as against his cred- 
itors, relinquish his right to the future acquisitions of his 
wife, but if North Carolina had in 1839 passed a Statute 
to that effect, its operation would have extended to debts 
then existing : and if North Carolina could have passed such 
a law, it follows that the State of Mississippi could do it also. 
It seems to us, this conclusion, in its application to the case 
under consideration, is a non, sequitur. Admit that North 
Carolina could have passed such a law, in regard to her 
own citizens and property within her own limits, does it fol- 
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low that if she deems it inexpedient to do so, the State of 
Mississippi can do it for her ? 

North Carolina may pass a law, that the estate of a de- 
ceased debtor shall be paid to his creditors rateably, with- 
out regard to the dignity of their debts. Suppose she pass- 
e®no such law, but the State of Mississippi does, and a 
citizen of that State dies, leaving property in this State, 
how will creditors in this State be paid? Mr. Moore is 
compelled to admit, that the administration of the assets 
will ‘be according to the dignity of the debts, the law of 
Mississippi to the contrary notwithstanding. This admis- 
sion sweeps off the whole of his reasoning, and shows the 
fallacy to consist in not distinguishing between the effect, 
which a Statute in Mississippi has in regard to creditors and 
property in this State, and that which it has in regard to, 
creditors and property in that State. 

By way of analogy, Mr. Moore put several cases, and 
cited many from the books. Among others, he put this: 
A citizen of another State, where by law a wife is entitled 
to the whole of the estate, as distributee, dies, leaving a 
widow there, and leaving children who reside in this State, 
and are indebted to certain of our citizens. Will his ad- 
ministrator here be directed to pay over the property, 
which is in this State, to the widow, according to the law 
of the domicil of the intestate, or will he be directed to pay 
a part of it to the children here, according to our Statute 
of Distributions, because, in that way, our citizens, who are 


the creditors of the children, may secure their debts? — 


Most unquestionably the widow would be entitled to the 
whole of the estate. But we are not able to perceive the 
analogy. 

A more apposite case would be this; a citizen of our 
State becomes indebted here, and removes to a State where, 
by law, in the event of his death, his widow is entitled 
to one-half of his estate, in preference to creditors: he 
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dies leaving his debts here unpaid, and leaving property 
here; will his administrator here be directed to apply the 
whole of the assets to the payment of ais creditors, or te 
pay one-half to the widow, leaving debts unpaid ? 

Certainly there is nothing in the doctrine of the comity 
of nations, that would induce our Courts to give a préfer- 
ence to the widow, in exclusion of our own citizens, who are 
creditors. He also put this case: suppose a citizen of Mis- 
sissippi marries a lady there, who has a slave in this State : 
the slave being a chose in possession belongs, by our laws, 
to the husband. Can his creditors here attach the slave for 
the debts of the husband, or in case of his death, would his 
administrator take the slave as assets for the payment of 
debts ? 

We are not now called upon to decide this question. 

The counsel, throughout the entire argument, seemed to 
forget that in our case there are certain antecedents. Sup- 
pose the man lived here, contracted debts here, married 
here, and then removed, and the State of Mississippi then. 
passed a Statute securing to wives all property that they 
might become entitled to, by “‘ conveyance, gift, inheritance, 
distribution or otherwise,’’ and the .mother of the wife dies, 
in this State, leaving her a negro, and the husband comes 
here and reduces him into possession, and dies, leaving the 
slave in this State. There you have our case. 

We are entirely satisfied that the administrator of the 
husband is chargeable with the slave, as assets for the pay- 
ment of debts. 


Per Curiam. The petition to rehear must be dismissed 
with costs. 
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ANSEL A. BARNES AND WIFE against WILLIAM R. STRONG. 


A contract between a father and son, made during the pendency of a suit 
ugainst the father, whereby the son agrees to defend the suit for the 
father, in consideration of receiving a part of the property in controver- 
sy@in case of success, is void, as coming within the prohibition of the 
common law against champerty. 

A specific relief will be granted under a general prayer, when such relict 
is consistent with the specific relief prayed, and according to the admit- 
ted facts in the case. 


Cause removed from the Court of Equity, of Rocking- 
ham County, at Fall Term, 1853. 

An action of DETINUE was pending in the Superior Court 
of Law, of Rockingham, in the name of John C. Mingus, 
trustee of A. D. Jones, against one Robert Strong, for the 
recovery of several slaves. During the pendency of this 
suit, Robert Strong, and his son William R. Strong, the 
defendant, entered into a contract in writing, of which the 

o2°°" following is a copy: 
2° rs “Memorandum of an agreement made and entered into, 
+eethts 25th day of May, 1848, between Robert Strong on the 
oe one part, and William R. Strong of the other part, all of 
* .° thé county of Rockingham and State of North Carolina, 
a nt wit: That, whereas, there is now pending a certain suit 
in the Superior Court of Rockingham, in which A. D. Jones 
and others are plaintiffs, and the said Robert Strong defen- 
dant, for the recovery of the following negroes namely, 
(seven in number,) with their increase, and the said Robert 
Strong feeling his inability from age and bodily infirmities, 
of paying the attention necessary to defend the said suit 
successfully, agrees to give the said William R. Strong, for 
and in consideration of his services, in personally attending 
to the said suit, assisting to make a successful defence, and 
for the further consideration of five dollars, to him in hand 
paid, the receipt whereof is hereby acknowledged, one-half 


of said negroes, with their increase, after paying all expen- 
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ses of said suit, said William R. Strong agrees to pay strict 
attention to said suit, to a successful termination. In wit- 
ness whereof, the above mentioned parties have hereunto set 
their hands and affixed their seals, this day and date above 


written. 
Roper Strone, [sEAl, | 


W. R. Strone, ] 


On the same day, very shortly after the exeeution of this 
instrument, Robert Strong made and published his last will 
and testament, and died a short time afterwards. The will 
was duly proved and recorded. By his will, Robert Strong 
gives to William R. Strong a tract of land of 327 acres, 
all his furniture, plantation tools, the crop that might be 
growing at his death, and two negroes, Anderson and Tempe. 
After giving his daughter Janet Roberts a legacy of fifty 
‘dollars, and to his daughter, the plaintiff Mary, a negre girl 
named Caroline, he directs that the negroes Tab, &c., (four- 
teen in number, including by name the seven mentioned in 
the contract which has been recited,) with their imerease, 
and all the residue of his estate, shall be sold by his exec- 
utors: that his debts be collected, and after paying the 
debts owing by him, and the pecuniary legacy of fifty dol- 
lars to Mrs. Roberts, the proceeds are to be divided equally 
between plaintiff Mary Barnes, and defendant William R. 
Strong: the latter, with one Burton, were appointed execu- 
tors of this will: but only the defendant qualified, the other 
having renounced. The action of detinue (MIN@uS v. 
Stron@) shortly afterwards, and about the time of Robert 
Strong’s death, was decided against the defendant in the 
Superior Court of Rockingham ; but before execution gould 
be had against him, William R. Strong, as executor, filed a 
bill for an injunction, which was brought to this Court, and 
on the hearing of the cause, was made perpetual, by which 
the contest with Mingus was finally decided in favor of 
William A. Strong, as executor. 
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The bill alleges, that all the property of the testator, (ex- . 
cepting two slaves that had been sold in his lifetime), inclu- 
ding the:slaves mentioned in the agreement with him, as 
well as the increase, excepting the girl Caroline, which was 
delivered to plaintiff, and all the other property of the tes- 
tator, is held by the defendant, as executor; that the ne- 
groes have been hired out and two of them sold by the ex- 
ecutor, and the money as well for those sold by testator, as 
by himself, collected by him. The plaintiff insists that the 
agreement entered into between Robert Strong and his son, 
William R. Strong, is against the policy of the law of North 
Caralina, and void for champerty ; and that they are, by 
the will of their father, entitled to one half of the residue 
of the estate, after paying the debts and the pecuniary and 
specific legacies. 

The prayer of the bill is for an account, and that one 
half of the residue of the personal estate, after satisfying 
the legacies to Janet Roberts, may be paid to the plaintiffs, 
and that the’ slaves not sold may be sold, and the money 
divided or the slaves themselves divided equally, between 
plaintiffs and defendant Wiliiam ; also, for general relief. ’ 

The answer sets forth more distinctly the reasons and con- 
siderations upon which the agreement in question was made, 
the great trouble and expense in defending the law suit for 
his father and the diligence with which he protected the in- 
terests of the estate, and he now insists that these facts, 
with the additional fact that he is the son of Robert Strong, 
the other contracting party, takes his case out of the rule of 
law avoiding contraets for champerty. There was much 
other matter in both the bill and answer, but sufficient is 
set forth to present the questions upon which the opinion of 
the Court is based. 

There was replication and proofs taken as to the points 
not involved in the opinion: cause set for hearing, and re- - 
moved to this Court. 
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Miller, for plaintiffs. 

J. T. Morehead, for the defendant, argued that the bill 
contains no prayer for particular relief; it is only that the 
slaves be sold or divided at their option, and then follows the 
prayer for general relief. There is no prayer that the convey- 
ance of the 25th of May, 1848, be declared void. Under the 
prayer for general relief, the particular relief which the case 
requires, may at the hearing be prayed at the bar. This may 
be conceded, but no case can be found. where the relief 
granted, is inconsistent with or broader than the premises, 
Mit. Plea. 31; 2 Madd. Chan. 171-2; Lord Waupo.e v. 
Lord Oxrorp, 3 Ves. 416; Gries v. Frencu, 2 Atk. 141; 
Foster y. Cook, 1 Hawks 510. . 

Should the Court however be of opinion, that the partic- 
ular relief prayed for at the bar can be granted, it is sub- 
mitted that the facts of the case do not warrant such relief. 
The contract between father and son is not void as against 
law. Roscoe on Crim. Ev. 549; Avery v. Hurry, 14 
Pick. 174; ALLatRE v. OUTLAND, 2 John’s Oa. 52; Cov- 
ENTRY v. BAINTON, 17 John’s Rep. 141. 


Bartz, J. The pleadings in this cause present for con- 
sideration, a question which has not hitherto, so far as we 
know, been decided in this State. The question is, whether 
a contract between a father and son, made during the 
pendency of a suit against the father, where the son agrees 
to defend the suit for the father in consideration of receiv- 
ing a part of the property in controversy, in case of suc- 
cess, is void, as coming within the prohibition of the com- 
mon law against maintenance and champerty? We have 
given to the subject that attention to which its importance, 
as well as its novelty, requires, and our reflections have 
brought us to the conclusion, that the contract is against 
the settled policy of the law, and therefore cannot-be up- 
held. Sergeant Hawxrys, whose definition of these offen- 
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ces is adopted, mainly, by all the later writers on the sub- 
ject, says, that “maintenance is commonly taken in an ill 
sense, and in general seemeth to signify an unlawful taking 
in hand, or upholding of quarrels or sides, to the distur- 
bance or hindrance of common right.’’ Maintenance in‘a 
court of justice, is “where one officiously intermeddles in a 
suit, depending in any such court, which no way belongs to 
him, by assisting either party with money, or otherwise, in 
the prosecution or defence of any such suit. 1 Hawk. P. 
C. ch. 27, Tit. Maintenance. ‘“Champerty is the unlawful 
maintenance of a suit in consideration of some bargain to 
have part of the thing in dispute, or some profit out of it.” 
Ibid. Tit. Champerty. These offences are of the same na- 
ture, the latter being an aggravated species of the former, ~ 
and are both punishable at common law, as well as forbidden 
by various statutes. 1 Hawk. P. ©. Title, Maintenance, 
Sec. 38; Champerty, Sec. 1; Roscoe’s Cr. Ey. Title Main- 
tenance, &c; 4 Black. Com. 135. 

Champerty being an offence thus prohibited at common 
law, as well as by statute, any contract or bargain, into 
which it enters as one of the elements, must necessarily be 
void, as being founded upon an illegal consideration. Ac- 
cordingly, we find that in England, the courts, both of law 
and equity, have refused to give effect to such contracts, 
and the latter courts have even given relief against instru- 
ments, which they said savoured of champerty. Thus at law 
it was held, that an agreement to communicate such infor- | 
mation as should enable a party to recover a sum of money 
by action, and to exert influence for procuring evidence to 
substantiate the claim, upon condition of receiving a portion 
of the sum recovered, was illegal. Sranuey y. Jonzs, 7 
Bing. 369, (20 Eng. C. L. Rep. 165.) So in Equity, 
where a bill was filed to set aside an agreement made by a 
seaman for the sale of his chance of prize money, that emi- 
nent Judge, Sir W1LL1aM Grant, Master of the Rolls, ex~ 
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pressed the opinion, that the agreement was void, from the 
beginning, as amounting to champerty, viz: the unlawful 
maintenance of a suit in consideration of a bargain for a 
part of the thing, or some profit out of it. STEPHENS v. 
BaeweE .t, 15 Ves. Jun. 139. In a later case before Lord 
Chancellor Epon, certain beneficial contracts and convey- 
ances obtained by an Attorney from his client, during their 
relation as such, and connected with the subject.of the suit, 
being also liable to the charge of champerty, were decreed 
to stand as a security only, for what was actually due.— 
Woop v. Downes, 18 Ves. Jun. 76. Lord Expoy, in de- 
livering his opinion, referred to the case of STRACHAN y. 
BrowneEN, 1 Eden. 30, decided by Lord Norrrnenay, in 
which he set aside a bond given to secure double the amount 
sabscribed, to assist a poor man to recover an estate, upon 
condition to have nothing if the suit failed, the Chancellor 
observing, that though not strictly champerty, it was very 
near it. 

In some of our sister States, champerty and maintenance 
have been decided to be offences at common law, and con- 
tracts infected with them have been declared illegal and 
void. Burt vy. PLacr, 6 Cowen’s Rep. 431, was a case 
where an agreement to aid in defending a suit, made with 
ene who was not licensed as Attorney or Counsel, was ad- 
judged illegal and void for maintenance, that being both 
malum in se and prohibited by statute in New York.— 
_ Turston y. Perctvat was decided in Massachusetts. At 

the trial, it appeared that the plaintiff, who lived in that 
State, had been employed as an Attorney and Counsellor 
by the defendant, to aid him in recovering a large sum of 
money in a suit, which was prosecuted in the State of New 
York. After an expensive litigation, the defendant recoy- 
ered a judgment for $29,734, which was satisfied by a com- 
promise, by which he received $20,000. The plaintiff was 
constantly engaged in forwarding the suit, procuring evi- 
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dence, and corresponding with the defendant’s counsel in 
New York, and he made several journeys to New York, to 
consult with the defendant’s counsel there, and to attend to 
the argument of the case, but he did not act as an advocate, 
not being allowed to do so by the laws of that State. The 
plaintiff produced in evidence a written agreement made 
in Massachusetts, by virtue of which he was to receive for 
all his services, above described, ten per cent upon the sum 
which should be recovered. This was objected to, as being 
unlawful, and was rejected. The court held, that though 
the plaintiff might reeover upon a quantum meruit, for his 
services before the agreement was entered into, yet the 
agreement itself was unlawful ; that it came within the de- 
scription of champerty, which all the ablest writers on 
criminal law declared to be an offence at common law; ahd 
that, though it had reference to a suit in the State of New 
York, the presumption was, that it was against the law of that 
State, in the absence of any proof to the contrary. 1 Pick. 
Rep. 415. This case was referred to with approbation, in 
the subsequent one of Laturop v. THE AmueErst Bank, 
9, Metcalf 489, where it was held, that an agreement  be- 
tween the plaintiff and defendant, that the plaintiff should 
prosecute and manage the defendant’s suits at law, as 
agent, and receive for his services a certain per cent upon 
the amount that might be recovered, and that, if nothing 
was recovered, his expenses only should be paid, amounted 
to champerty, and was so far illegal and void, that the 
plaintiff, after obtaining judgment for the defendant, could 
not maintain an action on it. In delivering their opinion, 
the Court say, “ it was suggested in the argument, that the 
facts here shown do not bring the case strictly within the 
definition of champerty, as the plaintiff was not to conduct 
the suit, wholly at his expense, but was, in the event of a 
failure to sustain the action, to be remunerated for his ac- 
tual expenses. It is true, that some of the elementary 
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books, in defining champerty, say, that the champertor is to 
carry on the suit at his own expense, as 4 Black. Com. 135; 
Chitt. Con., (Sth Am. Ed.) 675. Other books of equal au- 
thority omit this part of the definition, as 1 Hawkins, ch. 
27, Tit. Champerty ; Co. Litt. 368b.” See farther on this 
subject, 2 Story’s Eq. Jur., secs. 1048 and 1049, and the 

cases referred to in the notes. 

From the brief review of the leading cases and authori- 
‘ties on this subject, it manifestly appears, that champerty 
is an offence at common law, independently of any statute, 
not only in England, but in some, if not all, the States of 
this Union, which derive their unwritten law from the same 
source. It appears further, that every contract or agree- 
ment made,-into which champerty enters asa consideration, 
is illegal and void. Hence, we conclude that the same doc- 
trine prevails in this State, where it is expressly enacted, 
“that all such parts of the common law, as were heretofore 
in force and use, in this State, or so much of the said com- 
mon law as is not destructive of, or repugnant to, or incon- 
sistent with, the freedom and independence of this State, 
and the form of government therein established, and which 
has not been otherwise provided for in the whole or in part, 
not abrogated, repealed or become obsolete, are hereby de- 
clared to be in full force.” 1 Rev. Stat. ch. 22. 

It is true, that this particular point has not yet been ex- 
pressly decided by our Courts, so far as we can learn from 
our reports, but in the case of Fatis vy. CARPENTER, 1 Dev. 
and Bat. Eq. 237, where certain assignments of an interest 
in lands were objected to, on the ground of maintenance or 
chaniperty, the Court said, that they did riot come within 
the objection, without expressing or intimating that the 
common law doctrine, in relation to those offences, was not 
in force in this State. Sec also the case of MARTIN v. 
Amos, 13 Ived. Rep. 201, where it was held, that a bond, 
with the conditions that the plaintiffs should “break the 
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will” of a deceased person, of whom the obligors were next 
of kin, or “if they failed to break the will, should pay all 
the costs of the suit that shall be brought,” is void, on the 
ground of maintenance, and as being against publie justice. 
The result of our argument is, that the agreement’ made 
between the defendant, William R. Strong, and his father, 
during the pendency of the suit, ‘for the slaves mentioned 
in the pleadings, whereby the said defendant was to have 
one-half of the said slaves, in case of a successful defence, 
was founded upon the consideration of champerty, and.is 
therefore illegal and void, unless the near relationship of the 
parties prevents the application of the law to their case. 
As to the milder offence of maintenance, “it seems-to be 
agreed (says Hawkins’ Book 1, ch. 27, sec. 26,) that who- ~ 
ever is any way of kin or affinity to either of the parties, 
so long as the same continues, or but related to him, by 
being his godfather, may lawfully stand by him at the bar, 
and counsel and assist him, and also pray another to be 
counsel to him; but he cannot justify laying out any of his 
own money in the cause, unless he be either father or son, 
or heir apparent to the party, or the husband of an heiress.” 
So BLACKSTONE says, in the fourth book of his commen- 
taries, page 135, “a man may maintain the suit of his near 
kinsman, servant, or poor neighbor, out of charity and com- 
passion, with impunity.”’ It is evident, from these authori- . 
ties which have been adopted, and followed by all the late 
writers on the criminal law, that persons standing towards 
each other in the near relation of father and son, may 
maintain and assist each other in their suits, by their money, 
their services, and their influence. Such is the dictate of 
those feelings of affection and regard which the God of na- 
ture has placed in the breasts of parent and child, and the 
common law has wisely abstained from attempting to eon- 
trol them. The question remains, can that support and as- 
sistance, which ought to spring from the purest and best 
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feelings of humanity, become the subject of traffic?—of 
bargain and sale? Can a son, before he comes to the aid 
of his father—perhaps a sick and dying father—when sore * 
pressed by a lawsuit, stipulate for half the fruits of success ? 
We have not as yet been able to find any such exception to 
the common law of champerty. A son may defend his 
parent, if forcibly attacked in his person or property, and 
may repel force by force, yet he cannot strike for revenge, 
nor, as we conceive, for money or other property. Certainly 
the father himself could not justify a blow under the plea 
of son assault demesne where he had hired his adversary to 
assail him. If the son would not be justified when striking 
for defence, not under the promptings of natural affection, 
but for reward, his act being unlawful, no agreement be- 
tween his father and himself founded upon such considera- 
tion could be sustained. But, whether this be so or not, we 
think there is no doubt that a conveyance from a father to 
a son of land, while another person was in the adverse pos- 
session of it, would not ass the legal title, and from the 
analogy to this, we con ve that a son, who bargains for a 
portion of what may be gained or saved in his father’s suit 
at law, as the price of his assistance, cannot be exempted 
from the operation of the law against an offence deemed se 
odious in others. See 4 Black. Com. 135. 

In taking this view of the common law in relation to 
champerty, it has not escaped our attention, that, in the con- 
struction of the Statute of 28 Edward I., ch. 11, passed for 
the purpose of increasing the penalties attached to this 
offence, it was held, “that no conveyance or promise thereof, 
relating to lands in suit, made by a father to his son, or by 
any ancestor to Ms heir apparent, is within the Statute, 
since it only gives them the greater encouragement to do 
what by nature they are bound to do.” 1 Hawk. P. C. ch. 
27, Tit. Cham. sec. 18. This construction necessarily fol- 
lows, from the very words of the exception contained in the 
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last clause of the Statute: “ Mes en ces case nest mye ce 
entender, que home ne poit aver counsatle des countours, et 

- des sages gents pur son donent ne de ses prochiene amies,” 2 
Coke’s Inst. 563. Lord Coxe translated “ de ses prochiene 
amies”’ to mean “of their next blood,” and of course it excluded 
from the penalties of the Statute, gifts from a father to his 
son, pending the suit. So far from proving our view of the 
common law to be incorrect, it the rather sustains it, by 
showing that there was a necessity for inserting the exemp- 
tion in the Statute. 

But the counsel for the defendant contends that the plain- 
tiffs cannot have the relief which they ‘seek, of having the 
agreement between the defendant William and his father, 
declared void, and removed out of their way, because they 
have'no special prayer to that effect. To this it is successfully 
replied, by the counsel for the plaintiffs, that their bill con- 
tains a general prayer, under which the specific relief, may 
be given, because it is not inconsistent with their special 
prayer, and is sustained by the admitted allegations of the 
bill. 1 Madd. ch. Pr. 171; Adams’ Eq. 309; Mit. ch. Pl. 
39. 

The plaintiffs are entitled to a decree for an account, up- 
on the principles set forth in this opinion. 


Decree accordingly. 


J. P. YATES AND WIFE against MARK COLE AND WIFE AND 
OTHERS. 


A will cannot be corrected by evidence of mistake, so as to strike out the 
name of one legatee, and insert that of another, inadvertently omitted 
by the drawer or copyer. 
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BIx1 transmitted from the Court of Equity, of Richmond 
County, at Fall Term, 1853. 

The bill alleges that Dan’l McRae by his last will and tes- 
tament, bequeathed “‘tohis grand-children, Margaret Diggs 
and Lucy Diggs, children of his daughter Catharine, de 
ceased, a negro woman named Becka and her child Westly, 
and their future increase to them and their heirs forever.” 

Also, that he bequeathed to his granddaughter, Marga- 
ret Diggs, a negro girl by the name of Edy, to her and her 
heirs forever. 

And to his grand-children, Celia Diggs and Dudley Diggs, 
ten dollars each, to themselves and their heirs forever. 

That the testator had a daughter by the name of Catha- 
rine, who had intermarried with John Diggs, and that she 
and her husband were both dead at the time of the making 
of said will, leaving them surviving the following children: 
Margaret, Sarah, Lucy and Dudley; but that they never 
had any child by the name of Celia, and that it was the in- 
tention of the testator as expressed by him before, and 
the time the said will was written, to leave the negro woman 
Becka, &c., to Margaret Diggs, since intermarried with 
the defendant Mark Cole, and Sarah Diggs, one of the 
plaintiffs, since intermarried with the other plaintiff John 
P. Yates, and the ten dollars each to Lucy and Dudley 
Diggs, and not to Celia and Dudley Diggs, and that the 
testator did not at the time of writing the last will recollect 
_ the names of his grandchildren; but that the said names 
were inserted through “ignorance, surprise or mistake.” 

That while the person writing the will was engaged in 
that service, the testator professed to have forgot the names 
of his grandchildren, who were then at the house of his 
son-in-law, Daniel Johnson, declaring his purpose to be to 
make a provision for them: that the testator stepped to 
the door, and enquired of a servant the names of his grand- 
children, who were going to school at Daniel Johnson’s, and 
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having received an answer, he dictated to the writer as is 
set forth in the will, which he set down accordingly. The 
said Daniel had no grandchild at all by the name of Celia. 

The bill prays that the last will and testament of said 
Daniel McRae may be reformed, so as to declare the actual 
intent of the testator, and give and bequeath the negro 
slaves Becka and Westly and their increase to Margaret 
and Sarah, instead of Margaret and Lucy; also, for an ac- 
ceunt of the hires of the slaves. 

The answer of Mark Cole and ‘his wife Margaret was 
filed, and replication was had and proofs taken, but as the 
opinion of the Court proceeds upon the want of Equity in 
the plaintiff, it is deemed unnecessary to set them forth. 
Mark Cole and his wife Margaret, Lucy Diggs and Alex- 
ander McRae, the executor, are the defendants. Cause set 
for hearing and removed to this Court. 


Banks and Kelly, for plaintiffs. 
Winslow and.Strange, for defendants. 


Batre, J. The object of the bill is to obtain the aid of 
a Court of Equity, for the purpose of reforming the will of 
the testator, Daniel McRae, so as to take from the defen- 
dant, Lucy Diggs, certain slaves, therein bequeathed to her 
by mistake as alleged, and give them to the feme plaintiff, 
for whom it is said they were intended. This object, if at- 
tained at all, must be accomplished by a parol revocation of - 
the bequest of the said Lucy, and then by a nuncupative 
will, giving it to the said feme plaintiff. Can this be done? 
No authority has been produced by the plaintiff’s counsel 
to show that it can, and we think there is a very strong and 
decisive reason why it cannot. Adams in his Treatise on 
Equity, after stating the doctrine in relation to the reforma- 
tion of instruments inter vivos, says, at page 172, “that a 
will cannot be corrected by evidence of mistake, so as to 
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‘supply a clause or word inadvertently omitted, by the drawer 
or copyer; for there can be no will without the statutory 
forms, and the disappointed intention has not those forms.” 
For.this, he cites Newnuren vy. Newsuren, 5 Madd. Ch. 
Rep. 364; Jarman on Wills, s. 121; 8 Vin. Abr: 188, Ga. 
Pl. 1. To the same effect, is Ist. Story’s Eq. Jur., s. 181. 
Jarman says, that the case of NewBurcH y. NewBuRGH, 
was carried to the House of Lords, and there approved by 
the unanimous opinion of all the Judges. The reason given 
why a Court of Equity declines to interfere, when called 
_on to reform a will, would seem to restrict it to a devise of 
real estate. But the principle is certainly applicable to the 
will in this case, though it be but a bequest of personalty. 
In the 13th section of the Statute concerning wills, (1 Rey. 
Stat. ch. 122,) it is enacted, that “no will in writing, pass- 
ing or bequeathing a personal estate of greater value than 
two hundred dollars, or any clause thereof, shall be revoca- 
ble, otherwise than by some other will or codicil, or other 
writing, declaring the same, or by cancelling,” &ec., and 
“no written will, passing or bequeathing a personal estate 
of two hundred dollars or less, shall be altered or revoked 
by a subsequent nuncupative will, except the same be in. the 
lifetime of the testator, reduced to writing and read over to 
thim and approved,” &c. It is obvious, that with a slight 
change of the phraseology quoted from Adams, and taken 
substantially from the opinion of the Vice Chancellor, in 
the case of Newsuren y. NEWBURGH, we may say here, 
that the will cannot be corrected by evidence of mistake, so 
as to strike out the name of the legatee and insert that of 
another, inadvertently omitted by the drawer or copyer ; for 
there can be no revocation or alteration of a written will 
of personalty, without the statutory forms, and the disap- 
pointed intention has not these forms. 

Such would be our conclusion in this case, were the evi- 


dence of the mistake satisfactory ; but it may not, be im- 
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proper for us to declare; that were the legal objection re- 
moved, the testimony of the plaintiffs would be insufficient 
to entitle them to the relief which they seek. 
Without going fully into the subject, it may suffice to say, 
that the testimony, to convert a dced, absolute on its face, 
into a mortgage, (an instrument founded on a valuable con- 
sideration,) must be something more than mere declarations : 
must be proof of facts and circumstances, dehors the deed, 
inconsistent with the idea of an absolute purchase. See 
SowE.t v. Barrett, Bus. Eq. 50, and the cases there re- 
ferred to. ‘Ihe testimony to reform an instrument in favor 
of a mere voluntcer could not of course be less. 


The bill must be dismissed with costs. 


CORBITT against CORBITT. 


A bequest to R of “ negroes, &c., during her widowhood, and a sorrel 
mare, &c., to dispose of as she may think proper.” Hetp, that the lat- 
ter expression does not apply to the slaves; as to them she did not take 
an absolute estate. 

The word “ heirs,” when used generally, in reference to personal property, 

means those, who take by law or wnder the Statute of Distribution. 

| A Court of Equity has no jurisdiction in cases of partition, unless the 

parties are tenants in common. 


CavsE removed from Court of Equity of Caswell, at Fall 
Term, 1853. 

THE case, as presented by the pleadings is as follows: 
Joseph Russell, in his last will and testament, bequeathed 
as follows: “I give to my wife Katy the following negroes : 
| Minerva, Martha and Kate, and all my household and kitch- 
| en furniture and farming utensils, as sees proper, during her 
| 


widowhood, and a sorrel mare and colt, and her choice of four 
head of cow cattle, and all my stock of hogs and sheep, and 
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my crop of corn, wheat and oats, to dispose of as she may 
think proper.” The remainder in the slaves is in a subse- 
quent clause given to “his lawful heirs.” The slaves men- 
- tioned in the above elause remaincd in the possession of the 
widow until her death, together with their increase, except 
the woman Kate, who, together with four children, (born of 
her since the death of the testator,) were, several years since, 
sold by the said widow, to one Edward Watlington, who, at 
the filing of the bill, held them in his possession by virtue of 
his said purchase. The woman Minerva has had five children 
now living, Martha has had fotr children, and Kate has had 
four. The widow Katy Russell survived her husband many 
years, and died some four months since, having made and 
published a last will and testament, and her executor, George 
_W. Swepstor, took into his possession Minerva and her chil- 
dren, and now has the same. The testator, Joseph Rus- 
sell, had five children, to wit: Nancy, Judy, Emily, Thomas, 
William and Joseph, (the last being posthumous.) Shortly 
after the death of the testator, Nancy died intestate, in 
Caswell ; several years afterygrds Thomas ‘lied intestate, and 
more recently William has died intestate—all three without 
leaving a child or children or the issue of such. Judith in- 
termarricd with the plaintiff, and died intestate, in Caswell 
county, upon whose estate the plaintiff has administered. 
He also took out letters of administration upon the estate 
of Thomas Russcll, and the said George W. Swepston ad- 
ministered on the estates of William and Nancy. 

The plaintiff insists in his bill, that a life estate only was 
given to the widow Katy, by the will of the said Joseph 
Russell, in the said slaves and their increase, with a remain- 
der to his children, and that, on the death of his widow, the 

plaintiff, as administrator of his wife, is entitled to one sixth 
part of the said slaves; that he is entitled to another sixth, 
as the administrator of Thomas; that, upon the deaths of 
Nancy, Thomas and William, their surviving mother and 
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brother and sisters became equally entitled to their respec- 
tive shares; that, as Nancy and Thomas both died before 
his wife Judy, he is entitled, as the administrator of his wife, 
to the one sixth of the share to which Nancy was entitled, 
and, as administrator of Thomas, to one other sixth part of 
the said Nancy’s share; and again, that, as administrator 
of his wife, he is entitled to one fifth part of Thomas’ share 
on said negroes, inclusive of the share of one sixth of 
Nancy’s interest. He further insists, that he is a tenant in 
common with Emily, Joseph Swepston and Watlington, of 
the said slaves, and is entitled to have a division of the 
same. Emily Corbitt, Joseph Russell, George W. Swep- 
ston and Edward Watlington, are made defendants. The 
prayer is for a sale of the slaves for a division, or for a di- 
vision according to law, and for general relief. 

All the defendants answered. Joseph Russell and Emily 
Corbitt, his sister, after stating the facts of the case, with 
more minuteness, insist that, as William Russell survived 
Thomas, Nancy and plaintiff’s wife Judy,the cannot .come 
in for any part of Williamg share. The answer alleges, 
that William died in Arkansas, in the lifetime of the mother, 
and that, by the laws of that State, the mother of said Wil- 
liam became entitled alone to his estate; but that, if the 
same is distributable under the laws of North Carolina, the 
plaintiff (his wife having died before William) could take 
nothing of that share. They, with Swepston and Watling- 
| ton, insist that Katy Russell, the widow, under the said 
clause in the will of Joseph Russell, took an absolute es- 
tate in these slaves and their increase. Watlington answers, 
that he purchased the negro Kate, and the children men- 
tioned above, at a fair price, and took a bill of sale frem 
the said Catharine or Katy Russell, believing he had a good 
title, as-he now believes, and denies that he holds the .pro- 
_perty as tenant in common with the plaintiff. 
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Kerr, for the plaintiff. 
Morehead, for the defendant. 


Pearson, J. We think the property mentioned in the 
first item is divided into two classes. The three negro 
women, household, kitchen furniture and farming utensils, 
are given to the wife during her widowhood. The mare 
and colt, stock and crop, are given to her absolutely. In 
reference to this point, there is nothing to control the ex- 
press limitation, “during her widowhood.” The nature of 
the property will readily suggest the reason for making a 
“difference. The one is of a nature to last some time—the 
other is perishable. This disposes of the construction con- 
tended for, by the defendants, that the widow took an ab- 
solute estate in the negroes, the only property now in con- 
troversy. 

The plaintiff insisted, that, under the third item, the re- 
mainder in the negro women and their children, after the wi- 
dow’s life estate is to be equally divided between the children 
of thé testator or their representatives. The division is to be 
made, not between all of his children, for whose support h 
had just provided, but between his “lawful heirs.” The 
word heirs is not appropriate to the disposition of personal 
property, and when used in reference to it, means those 
who take by law or under the Statute of Distribution. 
This is the rule when there are no other words to give it a 
different meaning; here, the other words fix that to be the 
meaning, for it is put in opposition to “children.” 2 Will’s 
Ex. 726. 

The widow was entitled to one seventh part of the three 
negro women and their children. This will be declared to 
be the opinion of the Court. 

The prayer is for partition, as among tenants in common, 
but the bill discloses the fact, that the defendant Watlington 
holds one of the women and her children, under a purchase 
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of the absolute estate, from the widow, and Watlington, in 
his answer, sets up title to them én severalty. This question 
must be disposed of before a decree fur partition can be 
made, for this Court cannot take jurisdiction, unless the 
parties are tenants in common. ‘Tlie bil! seems to have been 
hastily drawn, and the cause is set down for hearing on bill 
and answer, by which the allegation cf a claim in severalty, 
on the part of the defendant Watlington, to a part of the 
claims, is admitted. Upon a suggestion that the main ob- 
ject of the parties is to get a construction of the will, in 
regard to the rights of the widow, the Court makes the de- 
claration as above, and the cause is retained for further di- © 
rections. The parties may move hereafter as they are 
advised. ‘ 

We give no opinion as to the rights of the parties upon a 
sub-division of the shares of the deceased children. The 
bill in that particular is multifarious. 


Decree aecordingly. 


ELIZABETH EARP against WILLIAM EARP. 


No appeal will lie from an order of the Court of Equity under the act of 
1852, allowing alimony, rENDENTE LITE, to the wife, who sues fora di- 
vorce and alimony. 

AppralL from an interlocutory order made by his Honor 
Judge MANLY, in a case for a DIVORCE and ALIMONY, at the 
Court of Equity, for Johnston County, at Fall Term, 1853. 

At the Spring Term, 1853, the bill im this case was filed, 
and.the following term the defendant demurred, and at the 
same time the plaintiff moved, under the act of 1852, for 
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a reasonable and sufficicnt alimony during the pendency of 
the suit, which was allowed her, and the defendant being 
dissatisfied, prayed an appeal to the Supreme Court, which 
was allowed. As the facts contained in the proceedings are 
not at all considered in the opinion of the Court, it is deemed 
unnecessary to state them, 


Q. Busbee, for plaintiff 
Miller, Bryan, and Moore, for defendant. 


Nasu, C. J. The bill is filed for a divorce from bed and 
board, and for. alimony. The defendant demurred, and at 
the same term, tle presiding Judge decreed to the plaintiff 
the amount sct forth in the pleadings, and from that inter- 
locutory order, permitted the defendant to appeal to this 
Court. 
The appeal was granted under the 23d section of the 
4th ch. of the Rev, Stat., and if that Statute stood alone, 
the order would have been correct, and we should have been 
under the necessity of looking into the bill, and of judging © 
for ourselves, whether it presented such a case as entitled 
the plaintiff to the relief she sought. For, if the bill did 
not present such a case, upon its face, as to entitle her to 
the main relicf sought, the one, incident to it, could not be 
granted. But we are not called to this duty. We are of 
opinion that the appeal was improvidently granted. 

The Legislature, at its session in 1852, ch. 53, p. 110, 
directed, that when a Bill is filed for a divorce and alimo- 
ny, the Court may, at the Term when the process is re- 
turned, grant to the plaigtiff a sufficient sum for her sup- 
port. Before the passage of this act, it had been settled 
by this Court, (Wison Witson, 2 Dev. and Bat. 377,) 
that the Court, under such a bill, could not grant alimony 
before the final decree, upon the ground that; if. upon the 
hearing it should appear that the complainant. was not en- . 
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titled to any decree for a divorce, the alimony’ allowed. 
would be so much lost to the defendant, as the plaintiff is 
not required to give any security for its return. The act 
of 52 seems to have been passed to alter the law on this 
subject, and it gives no right of appeal. To have done so , 
would have entirely defeated the benevolent object of its 
framers. 

A husband, by his brutal conduct to his wife, either in 
outrages to her person, or by bringing a strumpet into his 
family, forces her from his house, and she is compelled to 
throw herself upon the charity of friends and relations, and 
to appeal to the laws of the country. During the penden- 
cy of the suit, which may continue for a year or more, she 
must be supported, and the law. says her husband, the 
worker of the wrong, shall do so. To allow an appeal to this 
Court, in such a case, would be virtually to condemn her to. 
starve. ‘This certainly was not what the Legislature meant. 
The relief as to the alimony, which they contemplated, was 
an immediate one, upon the ground that, until the contra~ 
ry appeared, the plaintiff was entitled to be supported by 
her husband, out of his estate, during the controversy.— 
That the alimonial relief was intended to be immediate, is 
shown by the provision of the act: it was to be allowed at 
the return of the process. We do not mean to say, that it 
must then be allowed, but that it may. That no appeal 
was intended by the act of 1852, is further proved from 
the other provisions contained in it. It provides, that the 
amount of alimony allowed may be increased or diminished 
by the Court at any time, upon a proper application.— 
There is no necessity, then, for any appeal, and the act 
does not warrant it. 

Holding, as we do, that the defendant had no right to 
appeal, we have entered into no consideration of the bilt 
and demurrer, nor into the amount of the alimony pay 
or the fund out of which it is to be paid. 
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Per CurtaM. ‘The appeal is dismissed, as improvident- 
ly granted. The defendant must pay the costs of this 
Court. 


ROBERT T. PELHAM against RICHARD P. TAYLOR, EX’R. 


Where property is given to one, with the absolute power of disposing of 
the saiae, with a limitation over in the event of the first taker dying in- 
testate, or without children, or without disposing of the same, the ex- 
ecutor has no right to demand a forthcoming bond for the property, to, 
‘meet such a contingency. 


CAUSE removed by consent of parties, from the Court of 
Equity, of Granville county, at the Spring Term, 1853. 

The bill was filed in September 1852, and states, in sub- 
stance, that Robert Taylor died in May 1847, having duly 
executed his last will and testament, leaving him surviving 
four children, one of whom is the defendant Richard P. 
Taylor, and two grand-children, viz: Robert T. Pelham, the 
complainant, and his sister Susan, who are the children of 
a deceased daughter of Robert Taylor. 

Robert Taylor bequeathed to his wife, Mildred Taylor, an 
annuity of twelve hundred dollars, chargeable upon his 
whole estate, and to be paid semi-annually. After specific 
bequests to Robert T. and Susan Pelham, he directed that 
the residue of his estate should be divided between his four 
children, and Robert T. Pelham and his sister Susan, so that 
the shares of the two last should, together, equal the share 
of one of his four children. He further directed, that their 
shares should be held in cross-remainders, in case they 
should die without issue, them surviving; and, in case the 
survivor should die without issue and intestate, his share, a3 
well as any accumulation thereon, should go to his other 
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children or grandchildren, the latter taking by stocks, de- 
claring that it was not his intention to prevent such survi- 
vor from disposing of the same as he or she might think 
proper. ‘The limitation over was itself subject to a limita- 
tion in favor of the husband or wife of the survivor, who 
was to reecive such portion of their shares, whether original 
or accumulated, as he or she would have been entitled to at 
law. 

In 1847, Richard V. Taylor and others were appointed 
executors of Robert 'laylor, and, about the same time, the 
said Richard was appointed guardian for the complainant 
and his sister Susan, they being wider age. ‘The executors 
agreed to sct apart a fund sufficient to vaixe two hundred 
dollars annually, towards the payment of the annuity, and 
to divide the rest of the estate, debts, &e., being paid, among 
the several legaices, and that each le pion should pay, semi- 
annually, a rateable part of the remaining portion of the 
annuity. 

Richard P. Taylor, a4 guardian to Robert 'l. and Susan 
Pelham, paid semi-annually $100 towards said annuity, that 
being their rateable portion, and charged himself with the 
same, in his account as guardian. 

In 1848, Susan died under age, without issue, and never 
having been married. Ter estate becoming vested, by the 
limitation in Robert, was transferred to his account by his 
guardian. 

Since that time. Robert ‘I’. Pelham has attained the age 
of twenty-one, and has called upon Richard P. Taylor to 
come to a settlement, which he refuses to do, unless he be 
allowed to retain in his hands sufficient to raise the rateable 
part of the annuity, or the phointiff should otherwise suffi- 
ciently provide for its payment. ‘The defendant also doubts 
whether it be not his duty, as exceutor, to require scctrity ~ 
for the forthcoming of the property in case of the death of 
Robert '{. Pelham without issue and intestate, 


' 
| 
| 
| 
| 
| 
. 
4 . 


Pelham v. Taylor, Ex’r. 


The answer admitted all the statements in the bill to be 
correct. 
~ Set for hearing on the bill and answer, and removed by 
consent. 


No counsel for the plaintiff 
' Lanier, for the defendant. 


Pearson, J. ‘Two questions are presented: 

- Ist. There is no doubt, that, in pursuance of the arrange- 
ment, by which the property came into the hands of the 
defendant, as guardian, the plaintiff is bound to secure the 
semi-annual payment of $200 to the widow of the testator 
during her life, that being, his rateable part of the annuity 
not otherwise secured. ‘Ihis he may do, either by bond 
with personal security, or by a conveyance of a part of the 
property sufficient for that purpose, as may be “or 
between the parties. 

2d. The plaiutiff, as survivor, is entitled to the inane 
_ given to himsclf and his sister, together with any accumula- 
tion thereon, and takes the absolute property therein, with 
the right to dispose of it as le may see proper, by will or 
otherwise, subject. only to a limitation over to the children 
and grand-children, (who iay be the ehildren of any de- 
ceased child, and are to take by stocks or per stirpes) of the 
testator, in the event of his dying intestate, and without 
leaving a child, living at his death, which limitation over 
is itself subject to a limitation to the wife of the plaintiff, if 
he should marry, of such share as she would be entitled to 
by law, in the event of his dying intestate, leaving a widow. 

When the case was opened, a very interesting question 
was suggested, that is: Is not the limitation over void, as 
being repugnant to the absolute right of disposition. The 
ease was held under an advisari, to consider of this question. 
We are satisfied, the question is not presented as the case 
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now stands, and therefore arenot at liberty to decide it ; for, 
suppose the limitation over is not void, it is very clear that. 
the plaintiff is entitled to have the property delivered over - 
to him, to be disposed of as he may think proper, without 
giving security for its forthcoming. 

If property be given to one for life, with a remainder 
over, the executor has no right to require a bond for its 
forthcoming. That must be obtained at the instance of the 
remainder-man, if there be good ground to fear that the 
property will be destroyed or taken to parts unknown; @ 
fortiori, the executor cannot require a bond, where the pro- 
perty is given, with the absolute power of disposition. The 
only contingency in which the question, as to the repugnancy 
of the limitation over can ever be presented, is the death of 
the plaintiff intestate, without a child and without having 
disposed of the property. Should all of these doubtful 
events happen, and the plaintiff have creditors, who have 
acquired no sy ccifie lien on the property, they may raise the 
question as to the validity of the limitation over. We will 
not speculate on such remote possibilities. 

The plaintiff is entitled to an account, if he desires it. 
His rights will be declared as above. It is usual in such 
cases to decree the costs to be paid out of the fund, but the 
defendant’s grounds for refusing to come to an account, and. 
deliver over the property, are so untenable, particularly as. 
no difficulty was made in regard to securing the rateable 
part of the annuities, that we do not allow the defendant his. 
eosts. 


Decree accordingly. 


} 
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WILLIAM B. LEE. against JOHN C. FOARD. 


‘Where a bill sets forth that A bound himself to make a “ good and sure 

_ title in the fee simple,’’ and refers to a bond which he files, and prays 

may be taken as a part of the will; and it appears from that, that the 

obligation is.“‘ to make a good and lawful warrantee deed,” any incon- 

° gruity that there may be betiveen the allegation and proof is obviated 

° by this reference in the bill. 

Where there is a devise of land to A’s heirs of a certain name, it is good, 
though A being living, and A takes no interest therein. 

If A disposes of said land, receiving money and bonds in payment there- 

for, and dies, the purchaser may file a bill to have his bonds in the 

hands of A’s administrator surrendered, and have an account as to the 


assets. 


Brit transmitted from the Court of Equity, of Randolph 
County, at Fall Term, 1853. 
The following case is made by the pleadings: Philip 
Beeker, the intestate of the defendant Foard, contracted to 
‘sell to the plaintiff two tracts of land, lying in Davidson 
county, one of two hundred acres, for $600, and one of fifty 
acres, for $200—making in all $800. He received in cash 
$300, and took the plaintiff’s notes for the remainder of 
the eight hundred dollars. At the same time he executed 
-a penal bond in the sum of $1,600, reciting the sale of the 
said two tracts of land, with a condition to make or cause 
to be made to the plaintiff, ‘a good and lawful warrantee 
deed”’ for the same. The said two hundred acre tract had, 
before the date of the said bond, been devised by Henry 
Beeker to his sons“ Philip Becker’ s heirs, by the name of 
Beeker,” and the said Philip Beeker was living at the time 
the said will took effect, and had at the same time seven 
children, all of whom were infants at the time of the bring- 
ing of the suit, except one. The several notes given for the 
‘remainder of the purchase money are in the possession of 
the defendant Foard, the administrator. 
The bill alleges, that the title of Philip Beeker, to the 
tract of .200 acres, is defective, and submits to take the fifty 
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acre tract at two hundred dollars, the price agreed on. 
The prayer of the bill is, that the contract may be rescin- 
ded, so far as related to the two hundred acre tract; that 
the notes may be surrendered up to be cancelled, and that 
the defendant Foard be decreed to repay the moncy paid, 
after deducting the price of the fifty acre tract. John C. 
Foard, and the children of Philip Becker, are made defen- 
dants. 

The defendants insist that the plaintiff purchased, with 
full notice of the defect in the title, and agreed to buy his 
title and take the risk. ‘There was replication and proofs 
taken in the cause. Sct for hearing and removed to this 
Court. 


No counsel for the plaintiff. 
J. H. Bryan, for the defendant. 


Battie, J. There can be no doubt that the title of the 
defendant Foard’s intestate, to the principal tract of land 
sold to the plaintiff, was, at the time of the sale, and still is, 
defective. ‘That tract was devised by Ilenry Becker, the 
father of the intestate Philip, to his, Philip’s heirs, by the 
name of Becker. ‘This was a good devise to his children of 
that name, though he was living at the time, and took no 
interest in it. Wann v. Srown, 2 Dev. Eq. 509. 

There was, then, an entire failure of the consideration for 
the money paid, and the notes given, for that tract of land. 
No fair pretence can be made, that the plaintiff was acquain- 
ted with the state of the title, and intended to purchase the 
mere chance of getting a good one. The full price, which 
he agreed to pay for the land, as well as the bond given by 
Philip Becker, to make or cause to be made to him a good and 
“lawful warrantee deed” for it, upon payment of the pur- 
chase money, is directly opposed to such a supposition. The 
plaintiff is then clearly entitled to relief, if there be no de- 
fect in the frame of this bill. 


. 
| v. Foard. 


_ It is said in the argument here, that there is a fatal de- 
fect in it, to wit: that it sets out a different title which the 
intestate was bound to make upon the payment of the pur- 
chase moncy for the land, from that which is mentioned in 
the bond. It is insisted, that the bill alleges that the in- 
testate was to execute a deed containing a covenant of | 
seisin, while the bond exhibited in evidence shows that the 
deed was to have a covenant for quiet enjoyment only. 
Hence, it is contended, that there is a substantial variance 
between the allegation and the proof, and that consequently 
the bill must fail. If the premises be correct, the conclu- 
sion is legitimate ; but are they correct? We understand the 
statement of the bill to be different from what is assumed by 
the counsel. ‘lhe statement is, that the intestate bound him- 
self inan obligation tomake “a good and sure titl@in fee sim- 
ple,” and it then refers to the bond, and prays that it may 
be taken as a part of the bill. If it be admitted that “a 
good and sure title in fee simple” is different from “a 
good and lawful warrantee decd to the plaintiff or his heirs,’’ 
the more extended sense of the first expression is restricted, 
by the reference to the ‘bond which iomediately follows. 
The apparent repugnancy between the allegation and the 
proof thus vanishes. But it is said further, that the bill 
ought to state the price as specified in the bond for title. 
It does so, so far as we can infer any statement of the price 
in the bond, and that is half the penalty therein mentioned. 
The bill states, (and in that it is sustained by the proofs and 
by the answer of John Beeker,) that the plaintiff was to pay 
eight hundred dollars for the two tracts, to wit: six hundred 
for the larger, and two hundred for the smaller. 

Of this sum, he paid three hundred and fifty dol- 
lars in cash, and gave his notes for the residue. No dif- 
ficulty has arisen as to the smaller tract, but for the money 
and notes given for the other, the plaintiff is entitled to re- 
lief. ‘That relief is to have his bonds, in the hands of the 
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defendant Foard, as administrator, surrendered up, and to 
have an account of the assets in the hands of the said ad- 
ministrator, to ascertain whether there be sufficient to satisfy 
his claim for the money paid, after deducting the price of 


the small tract. 
Decree accordingly. 


ELIZABETH GILLIAM, ExEcuTRIX OF HENRY GILLIAM again st 
JOHN WILLEY, ADM’R OF JETHRO WILLEY. 


Where an administrator pleads to a bill the act of Assembly limiting the 
time of bginging suits against an adm’r, &c., to two years from the time 
of the qualification of such adm’r, &c., Rev. Stat. ch. 42, Sec. 16, 17, he 
is bound to show clearly, by proof, that he advertised within two 
months, at more than one public place, or his plea will not amount to a 


bar. 


Cause removed to this Court, from the Court of Equity 
of Gates County, at Spring Term, 1853. 

The only question decided in the case is sufficiently 
stated inthe opinion of the Court. 


Moore, for plaintiff. 
Bragg, Heath and Smith, for defendant. 


Nasu, C.J. The bill is filed for an account of a fishing 
co*partnership, entered into between the testator of the 
plaintiff, and the intestate of the defendant. The intestate 
died in 1842; the defendant administered upon his estate, 
-at May Term, 1842, of Gates County Court, and the bill 
was filed at Spring ‘Term, in 1847. In his answer, the de- 
fendant states, that “more than two years elapsed, from the 
time of his qualification as administrator of the said Jethro 
Willey, and advertising as aforesaid, before the plaintiff 
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brought his suit, and he therefore prays the benefit of the 
act of Assembly requiring all su.ts to be brought against 
the estates of deceased persons within two years from the 
time letters of administration may be granted to him.” — 
The act pleaded is a full bar to the plaintafl’s claim, if 
the defendant has brought himself within its protection.— 
The act requires that every executor and administrator 
shall, within two months after being qual.fied, advertise, at 
the Court House of the County, where the deceased usually 
dwelt at the time of his death, and other places within the 
county, &c. The section following directs the executor or 
administrator to take copies of his. advertisements, and to 
exhibit them at the next Term of the County Court, suc- 
ceeding their qualification, which shall, if proved according 
to the act, be recorded by the clerk, under the order of the 
Court. The concluding clause in that section authorises 
the execufor or administrator to prove his compliance with 
the act in any other manner which may be deemed compe- 
tent by the Court. Rev. Stat. ch. 4. 6, sec. 16,17. We 
think the defendant has entirely failed in bringing himself 
within the act. Mr. Parker fixes the time when he thinks 
he saw the advertisement sticking up at the Cross Roads in 
Scratch Hall, in the month of July or August. Mr. Hud- 
gins saw the advertisement sticking up at the Court House 
door in Gatesville, at August Court, 1842, and in the same 
month at Norfleet’s mill. Mr. Norfleet saw the advertise- 
ment sticking up at Harvey’s gig shop, in the fall of 1842. 
Mr. Norfleet saw one sticking up at the Court House door 
between the Courts of May and August. When asked to 
state the time when he saw it, he thinks it was soon after 
the sale of the perishable property, and Mr. Noughtrey 
states, that the sale referred to by Mr. Norfleet was within 
ten or fifteen days after the appointment of the defendant as 
administrator. If it be admitted that the last two witnesses 
bring . advertisement at the Court House door within the 
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required time, still the act is not satisfied, for it must be ad- 
vertised at other public places within the county, within the 
two months. All the advertisements at the other places 
were in August or in the fall of the year, or in July; and. 
if the latter, at what time the witnesses do not state. 
Where a party has it in his power to reduce his evidence, 
in such a case, to a record, and neglects to do so, but 
chooses to trust to the slippery memory of witnesses, he 
must not complain that he is held to strict proof of the fact. 
It is for him to establish the fact that he did advertise as 
required by the act: failing in such proof, he fails in the 
defence made under the act. McLinn v. Macnamara, 2 
Dev. and Bat. Eq. 82. The proofs do not sustain the de- 
fence, and the act is no bar to the suit, and the plaintiff is 
entitled to an account. 


Per Curiam. There must be a reference to the master, 
to state the account. 


FREDERICK JOHNSON, JR. against DAVID CHAPMAN, EXECU- 
TOR, AND OTHERS. 


Contribution, to make up the share of a child, born after the execution of 
his father’s will, under the act of Assembly of 1808, must be made by 


the legatees, in proportion to their respective interests under the will, - 


RATED AS OF THE TIME WHEN THE ESTATE WAS SETTLED, OR SHOULD HAVE 
_ BEEN SETTLED, BY THE EXECUTOR, bearing interest from such time. 

THE question in this case arises out of exceptions taken 
to the report of the commissioner, to whom it was referred, 
to take an account of the estate of Frederick Johnson, Sr., 
by a decree of this Court, at June Term, 1853, which is re- 
_ported in Busbee’s Equity Rep. 213. The nature of the 
exceptions sufficiently appear from the opinion of = Court. 
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J. H. and J. W. Bryan, for plaintiff. 
Donnell, for defendants. 


Pzarson, J. The exceptions of the defendants raise the 
question, at what time ought the valuation of the slaves and 
other property, which was secured by the legatees, to be 
made, for the purpose of ascertaining the amount to which 
the plaintiff is entitled, as his share of the estate? The 
commissioner adopted the principle of valuing such of the 
slaves, and their increase, as are still retained by the lega- 
tees, at the time of making the report, and adding the amount 
of hires that had been, or might have been, received, up to 
that time; and of valuing such as had been disposed of, at 
the time they were sold, and adding thereto interest, up to 
the time of the sale of each respectively. The exceptions 
insist, that the correct principle was, to fix the value of 
those received by the widow, at the time she received them, 
and of those received by the two daughters, at the time 
they received them. We do not think either principle correct, 
and are satisfied that the true principle is, to adopt the val- 
uation at the time the estate was settled, or ought to have 
been settled: that is, as soon after the death of the testa- 
tor, as a settlement could have been made, consistently with 
the rights of creditors. This was adopted as the principle 
apon which, to ascertain the amount to which a widow, who 
dissents, is entitled, as her share of the personal estate, 
Hunter v. Husrep, Bus. Eq. 98, and it commends itself, 
as the principle upon which to ascertain the amount to which 
a child, born after the death of the testator, for whom the 
will makes no provision, is entitled. It is based on these 
reasons : 

Ast. It produces uniformity to act upon the rule in refer- 
_ ence to an after born child, which has been 4dopted in re- 
. ference to a widow who dissents. So an advancement is 
-valued, when received, without reference to a subsequent 
increase or falling off in value. 
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2nd. No other rule will make the sums, to be contributed 
by the legatees, equal, aud coufurm to the maxim “ equality 
is equity.” Upon the principle ud Ly tLe missioner, 
each kgatee is made to contribute a different amount. 
Why should a legatee, who was fortunate enough to keep 
his slaves, be rated higher, because of the fact that they 
have increased, and the price of slaves was high at the date 
of the report, than the ene whose slaves were sold many 
years ago? Why should one be charged with the amount 
which might have been received for hire, while the other is 
only charged with six per cent upon the amount for which 
his slaves sold? This of necessity will produce inequality, 
as between the legatees, in every case, to say nothing of the 
difficulty of fixing on the proper amount to be charged for 
hire, after the expiration of many years, when scarcely any 
two witnesses will agree as to the hire that might have been 
obtained in any one year: and of the hardship of charging 
one with negro hire for a series of years, during which, in 
fact, they were not hired out, aud he acted with them, and 
used such profits as he made, as if he was the absolute 
owner? Almost any man, according to the ordinary way 
of using slaves, would be ruined, if, after some thirty years, 
he is called to a strict account, as if the negroes had been 
hired out. 

8rd. In this way an after born child will receive the ex- 
act amount to which he is entitled, and the amount will be 
fixed and certain, and will not depend upon the accident of 
death of negroes, and a fall in prices, on the one hand, or 

upon their increase, or a rise in prices, on the other. 

-. In support of the principle ac ed on by the commissioner, 
it was insisted, that the plaintiff is not merely entitled to 
one-fourth the value of the slaves, but to one-fourth of the 
slaves specifically, and therefore has an equity to follow the 
fund, and require of the executor an account of his breach 


of trust, and of the legatees, on the footing of being a ten- 
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ant in common, one-fourth of the present value of the slaves, 
and their increase, together with the profits that might have 
been made. This position is untenable: neither the preme 
ses, nor the conclusion are correct. An after born child 
is not entitled to a part of the property specifically 
under the act of 1808. The object was to provide for 
him ; but there is nothing to justify an interference with the 
dispositions of the will, except so far as it is necessary te 
accomplish that object. Such a child is put on a middle 
ground between that of a specific and a general legatee.. 
If t ere is a surplus, out of which the amount to which he 
is entitled can be raised, it should be applied to that purpose... 
If there is no surplus, the 4th section. requires the legatees 
tocontribute. So he stands on higher ground than a general, 
but lower than a specific, legatee. Even a specific legatee, 
however, has no right ix rem, and is not considered in equi- 
ty as the owner of the property ; for the exccutor does not 
hold the property as a mere trustee. The interest of the 
legatee cannot be sold, as a trust, under the act of 1812;. 
and if the executor sells the property, the legatee cannot fol- 
tow it in the hands of a purchaser, although he might, with. 
notice. The extent of the equity of the legatee is, to have 
the property delivered to him specifically, provided it.is not 
necessary to sell for the ‘payment of ereditors, but remains 

in the hands of the executor. The doctrine of following 
the fund has no application. It-is a principleof equity, 
that, when a trustee converts the fuad, and for the purpese 
of speculation, invests it in slaves, or merchandise, or any- 
thing else, the cestu? qui trust has his election to call for 
the original fund, with interest on it, if the investment turns 
out badly, or to claim the benefit, if it has been profitable. 
This is a departure from the general rule, that “he whe 
runs the risk should take the gain.” The exception is made 
for the purpose of removing all temptation to misapply the 
fund, by attempting to speculate upon what belongs to ano- 
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ther. The doctrine, however, is confined to cases of pure 
trust, when the cestui qui trust is considered in equity as 
the owner of the fund. It never has been applied to the 
case of an executor or administator. 

In our ease, so far as the executor is concerned, the doc- 
trine can have no application, for a further reason: he did not 
attempt to make gain by a conversion of the slaves and “ the 
head and front of his offending ” is, that he delivered them 
over to the legatees, and omitted to take care of tle inte- 
rest of the plaintiff, as the Statute makes it his duty to do. 
So far as the legatees are concerned, they held no fiduciary 
relation towards the plaintiff, and did not receive the slaves 
as tenants in common with him, but in their own right; as 
that to which they were entitled under the will, and the 
Statute simply makes them liable to contribution, not to 
give up any of the specific property. So the extent of the 
plaintiff ’s equity, as was declared in the former decree, is 
to have a lien on the property, so as to secure the amount 
to which he is entitled. 

The legacies to the daughters, although not to be delivered 
antil marriage, or arrival at age, never vested or conferred 

a present right; so they stand in regard to the settlement 
on the same fooiing with the widow: when she received her 
part, the settlement was made as to all: a valuation of the 
whole estate, at that time, will fix the amount to which the 
plaintiff is entitled, with interest. 

No exception being taken to the report in regard to the 
land, it is in that respect confirmed. It js set aside as to the 
rest,.and referred back to the commissioner, to state the ac- 
count according to these directions. 


Decree accordingly. 
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JOHN TINNIN AND WIFE against JOHN WOMACK AND OTHERS: . 
When property is bequeathed to the sepate use of A during her natural life, « 
_ free from the control and not subject to the debts of any future husband, 
with a limitation over to such child or children, as she may leave sur- 
viving, and if she die without leaving child or children, to such child or 
_ children of B as may be living, and no trustee was appointed: Hep, 
that C, the executor under the will, became trustee, and is responsible for 
the forthcoming of the property at her death. 


Cause ‘set for hearing upon bill and answer, at the Fall 
Term, 1853, of the Court of Equity, for Chatham county, 
and transferred by consent to the Supreme Court. | 

The bill was filed by Tinnin and his wife Frances against. 
John Womack, executor of Joseph W. Small, and against 
seyeral others of the name of Bain. 

It alleged that in 1850, Joseph W. Small, the brother of 
the complainant Frances, died, after having made his last 
will and testament, and appointing Womack his executor. 
The will contained the following clause: “I desire and be- 
ajueath all my estate and property, of every kind and de- 
scription. whatsoever, including everything which I own or | 
am entitled to, whether in possession or in action, to my 
sister Frances Small, during her natural life, and at her 
death to such child or children, as she may leave surviving 
her. _And if my said sister should die, without leaving any 
child or children, surviving her at the time of her death, 
then, and in that event, to such child or children of my 
uncle, William T. Bain, as may be living at that period. 
All the estate and property given to my said sister as afore- 
said is for her sole and separate use, or for her exclusive 
benefit, so as not to be under the control or in any way sub- 
ject to the contracts, debts, liabilities, or incumbranees a6 
any husband that she may hereafter marry.” 

Frances Small married the complainant Tinnin, in 1858) 
and they have applied to the defendant Womack to pay ‘over 
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the property given to Frances, by the above will. The de- 
fendant declined doing so, until his duty was clearly defined 
by a decree of a Court of Equity. Whereupon this bill was 
filed. 

The defendant Womack admits the trath of the slide 
tions conta: ined in the b.ll, and asks the Court to declare 
the true meaning and construction of the will,—whether 
he is constituted a trustee for the complainant Frances, 
during ler natural life, and whether he is bound to deliver 

_ the property to the husband of Frances, without yeouying 
a forthcoming bond. 


Waddell and J. H. Bryan, for the plaintiffs. 
Haughton and Winston, for the defendants. 


Pearson J. We are of opinion, that the defendant is 
made a trustee, and, as such, it is his duty to hold the prop- 
erty for the plaint.ff Frances, during her coverture. This 
constiuction is necessary, in order to carry out the in- 

tention of the testator, which was to secure the property, 

and have the profits applied to the separate use and main- 

tenance of his vister, free from the control of her husband, 

80 as not to be subject to his debts or contracts. This can ; 
only be done by the intervention of a trustee, and as. the 

legal estate was vested in the defendant, by his. appoint=— 

ment. as executor, it must remain in him as trustee, for 

there is no person to whom he can pass it during the life of the 

plaintiff Frances. Jt is the duty of the defendant, as trus- 

tee, to see that the property is taken care of, and the pro- 

fits applied according to the directions of the will: for this 

purpose he may retain the property in his own possession, 

and manage it himself, or he may, if he chooses, deliverat 

to plaintiff Tinnin, and let him manage it. But the respon- 

sibility will be on the defendant, and he is at eye to. re- 
quire a sufficient bond for his protection. Se 
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This case is certainly dfferent from that of a ania: to 
one for life, with a limitation over. There the tenant for 
life is entitled to the legacy ; he has nothing more to do with 
it. - Here the tenant for life is not entitled to the legal es- 
tate, and consequently it must remain in the defendant-as 
trustee. The defendant is entitled to his costs. 


Decree accordingly. 


WILLIE WALLSTON against RENJ. G. BRASWELL, EX’R, AND 
; LOESTON COBB AND HIS WIFE MARGARET. | 


Where an assignment of a legacy was mad: by deed, and an executor, af- 
ter such assignin-nt, but without notice of its existence, tkes tle note 
of the legitee. who is insolvent, foc peoperty of the e-tate, w.thovt 
security, aad dsbts foe han, w.th an understand.ng that these sums 
are to bs deducted from th» part com.ng to the legetee : Hewp, that the 
executor was ent.tled to such cied.ts. 

He vp, that registrat.on of such a deed of assignment is not sufficient notice 
to charge tlre executor. 


»BiLt removed from the Court of Equity, of Edgecombe 
county, at Fall Term, 1853. 

Robert R. Braswell, by his will, duly executed and proven, 
gave to his children Benjamin, Joseph, Thomas, Robert 8,, 
Arnetta, Ansey, Margaret, and to Anseylina, his widow, 
certain specific legacies, aud then bequeathed the remainder 
of his estate to be sold, and the proceeds “to be equally 
divided between his living children and their lawful heirs.” 
Benjamin G. Braswell and Joseph J. Braswell were appoin- 
ted executors, but only Benjamin qualified, the other having 
renounced. Margaret, one of the children, intermarried 
with Loeston Cobb, who with his wife are made defendants. 
In October 1848, Loeston Cobb executed a deed assign- 
ing all his interest in the estate to the plaintiff, for the bene- 
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fit of his creditors, which was duly registered. In the same 
year, but after the execution and registration of the deed of 
assignment to the plaintiff, the executor, without notice of 
this assignment, under an authority in the will, sold to Loes- 
ton Cobb a tract of land for two hundred dollars, and took 
his note without security, with an understanding that this. 
sum should be deducted out of his share of the estate; he 
also, after this assignment and registration, but without 
notice, at the request of Cobb, paid notes and a judgment 
for him, to the amount of forty three dollars, with the same 
understanding: these sums, with interest on the $200, 
amount to $300. Loeston Cobb is insolvent. The prayer 
of the bill was for an account. It was referred to the 
Clerk and Master to take an account, who reported, allow- 
ing this sum of three hundred dollars, as a credit to the ex- 
ecutor, to which the plaintiff excepted. 


No counsel for plaintiff. 
Biggs, for defendant. 


Pearson, J. It was held in ALLEN v. SMITHERMAN, 6 
Ired. Eq. 341, that the assignee of a distributive share 
takes it, subject to all the equities to which it was liable, at 
the date of the assignment. We go further, and hold that 
he takes it, subject to all equities, up to the time that he 
gives notice to the administrator. 

In our case, an executer held a residuary fund, to be divi- 
ded among the children of the testator. The husband of one. 
of the children assigned his share. Afterwards, the execu- 
tor, having no notice of the assignment, took his note, with- 
out security, and paid off debis at his request, with an ex- 
press understanding that the amount advanced should be 
deducted from his share. We think it clear, that he is en- 
titled to a credit for the amount in a settlement with the 


assignee. 


. 
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‘Such an interest is not assignable at law. Equity per- 
mits it to be assigned; but, to guard against fraud, the as- 
signment is considered imperfect, until consummated by 
notice to the trustee. It is supposed that prudent men will 
make enquiries of him, before dealing with the cestui qui 
trust ; and the object of requiring notice to be given to the 
trustee, is to put it in his power to give correct information. 
In regard to land, fines and common recoveries, which 
are matters of reeord, livery of seisin, and the enrollment 
of deeds of bargain and sale, give notoriety to the change 
of ownership. A lease for years is consummated by the 
entry of the lessee, -the purchaser of chattels may take 
them into possession, (if he fails to do so, it is a strong 
badge of fraud, ‘“‘ TWyNes’ case,”) and the change of posses- 
sion is evidence of a change of ownership. The endorse- 
ment of negotiable instruments, or the possession of the 
paper, when payable to bearer, shows for itself; but a trust, 
when the subject is personal property, and choses in action, 
other than negotiable instruments, are not susceptible of 
actual possession, and equity, pursuing the analogy of. the 
law, in allowing the assigninent, requires, that the change 
of ownership shall be shown, by giving notice to the trustee 
or the person liable, which is taken as tantamount to 
change of possession. Notice is necessary to perfect the 
assignment, so as to deprive the assignor of any subsequent 
eontrol. Adams’ 54. Before notice is given to the trustee 
or person liable, the assignment is binding upon the assignor, 
and volunteers, and all who are affected with notice, but the 
assignment is imperfect, and is put on the footing of a mere 
contract of purchase. After such notice, the title is per- 
fect, and the assignee has a complete right in rem. 
It is insisted, that, as the assignment was by deed-of 
trust, to pay debts, and was registered before the advance- 
ments were made by the executor, the registration was no- 
tice to him. We do not think so, for two reasons: Admit, 
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for the sake of argument, that a deed of trust, assigning 
such an interest, is within the operation of the registration 
laws; admit, too, which is, also, for the sake of argument, 
that the notice required*to be given to the trustee, like the 
notice which will affect a purchaser, may be by impl:cation, 
it is_certain that an absolute assignment of such an interest 
need not be registered. So the necessity for registration 
depends on the accident of the assignment being absolute 
or in trust. It cannot be law, that an admifistrator or ex- 
ecutor, before he may safely pay, in part or in whole, a dis- - 
tributive share, must search the office for an instrument 
which he has no reason to expect to find there, unless it 
happens to be of a particular kind, when he has no intima- 
tion or ground for belief or suspicion, that one of any sort 
has been executed. 

But a deed of trust, assigning such an interest, does not 
come within the operation of the registration laws. The 
acts concerning the registration of mortgages and deeds of | 
trust are intended to prevent debtors from committing 
frauds, and are confined to lands and chattels—such things 
as may be sold under execution. The act of 1828, altheagh 
it uses the general terms “ estate, real and personal,” goes 
on to restrict the meaning to lands and chattels, by provid- 
ing, that the deed, if for land, shall be registered in ‘the 
county ‘where the land lies,—if for chattels, in the county 
where the bargainor resides, or, if he resides out of the — 
State, “in the tounty where said chattels, or some of them, 
are situate.” 

‘No provision is made in reference to the counties where 
a deed of trust, assigning choses in action, or distr butive 
shares, is to -be registered. Suppose a merchant assigns 
book-debts, notes and judgments, in which county must it 
be registered? It is evident such a deed does not come 
within’ the words of the Statute, and it is equally clear, that 
it does not come within the mischief intended to be reme- 
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died. A cred:tor cannot be hindered or delayed in having his 
execution satisfied, by such a deed, because his execution can- 
not reach the subjectof it. This construction is sustained by 
_ the op n‘on of tLe Judges in Doak #. Bank or Tue State, 6 
Tred. 309. It is true, they differ as to whether a * pledge,” 
as distinguished from a mortgage of a chattel, must be regis- 
tered ; but they agree that a mortgage or deed of trust, as- 
signing “bank stocks, debts and choses in action gene- 
rally,’ need not be registered. v. Hay, 3 Russ. 
1, 3 Eng. Cond. Chan. Rep. 266, is direct authority for our 
decision, in boti points of view. One being entitled to an 
annuity of £93, to be paid out of a fund held by the execu- 
tor, assigned it, by deed indented to Dearle in trust, to secure 
the payment of £37 a year to said Dearle, during the life . 
of Brown, and to pay the residue to Brown: this deed was 
enrolled, but notice was not given to the executor. After- 
wards Brown assigned the whole annuity to Hall: before 
completing the purchase, Hall enquired of the executor if 
Brown had a right to assign, and was informed that he had. 
Hall thereupon took the assignment, and gave notice to the 
executor. It was decided, that Hall was entitled to the 
annuity, on the ground that Dearle had not perfected the 
assignment to him, by giving notice to the executor. In 
reply to the suggestion that the enrollment amounted to no- 
tice, so as to affect Hall, (there was not even a suggestion 
that it required such notice, as is required to be given to the 
trustee ;) it was said, “it is true the assignment being given 
to secure an annuity was required to be enrolled; but, if 
the annuity had been assigned absolutely, no enrollment 
would have been necessary, how then could Hall be expected 
to look in the offices for a document which had no natural 
connexion with the transfer of the fund? 

It was mere accident that it required enrollment. It 
would be too much to impose on a purchaser the obligation 


. 
. 
e 


Reid v. Barnhart and others. 


of making a search, to which there was nothing to lead 
him.” 
Our case is stronger than that, in two. particulars: here 
the executor advayces’a part of the fund to the person origi- 
nally entitled to it. There the contest was between two 
purchasers ; here the deed required no registration; there 
the deed to the first assignee required enrollment, and was 
enrolled accordingly. The exception must be overruled. 


Decree acccrdingly. 


GEORGE REID, against GEORGE BARNHART, AND OTHERS. 


When several persons enter into a partnership to work a gold mine, the 
terms being, that each one should work personally, or in case of sick- 
ness or indispesable business, should send one of his own white fam- 
ily, and divide the gains daily: Upon an issue whether one had been 
received as a substitute on a particular day, what one of the partners 
said to such persons recognizing him in that character, in the presence 
of the others, without dissent from them, is competent evidence. 

When this Court sends down an issue to be tried in the Superior Court, 
and exceptions are taken to such trial, it is the proper practice for the 
Judge below to present the questions raised to this Court, in order that 
the party objecting may have an opportunity of moving that the*issue 
may be again sent. 

THIS cause was transmitted to the Supreme Court, from 
the Court of Equity, of Cabarrus County, at 
Term, 

The bill is filed by George Reid, against George Barn- 
hart, Robert Motley, Andrew Hartsell and John Reid, 
the younger. The case is: that John Reid, the elder, was 
the owner of a gold mine in the county of Cabarrus, and 


* This cause was decided at term, 1845, but omitted to be re- 
ported. an 
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in the month of November, 1834, he granted permission to 
his son and sons-in-law (who were the plaintiffs and defen- 
dants, and three others) to work the mines upon the follow- 
ing terms: They were daily to pay him (the father) one- 
third part of the gold found, and the residue of each day’s 
gains was to be divided equally among those who worked 
on the several days. The son and sons-in-law were them- 
selves to do the work personally, unless they should be kept 
away, at any time, by sickness or indispensable business, 
in which case, one so absent should be at liberty to send 
one of.his white family as a hand in his place. The son 
and sons-in-law agreed to work the mine upon those terms, 
and proceeded to do so accordingly. On the 20th of No- 
vember, 1834, the four defendants attended at the mine, 
and went on to work in person; the plaintiff, and the three 
other sons-in-law, not being there. But the plaintiff being 
necessarly detained at home, sent Arthur Reid, his son, to 
work in his stead that day, and Arthur worked accordingly, 
asthe plaintiff alleges. Shortly after the operations of the 
day were begun, one of the defendants found a large lump 
of gold weighing about nine pounds, avoirdupois weight, 
which, after paying to the father his share, the defendants 
divided among themselves. 

The bill was filed by the plaintiff, claiming from the de- 
fendants an equal share of the gold found on that day, 
upon the ground that his son was sent by him, as his sub- 
stitute, as he had a right to do, as he was an able and 
sufficient hand, out of his own family, and at all events, 
that he had been accepted by the defendants as a hand, and 
had been set to work in his father’s place. 

The answer admits, that Arthur Reid was at the mine on 

- the day mentioned, and at work, but the defendants say he 
worked by himself, and for himself, and not with, or for, 
them, and they deny that they did receive him as a hand on 
acgount of his father, or that they would have done so, in 
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as much, as they alleged, he was too young to do a man’s 


- work. 


Upon the point thus in dispute, there was much conflict 
in the depositions, so much so, as to induce the Court to 
direct issues to be tried in tho Superior C .urt of Caba ras: 
Ist, whether Arthur Reid was received by the defendants 
as a had to work in the stead and lieu of his father, be- 
fore the finding of the piece of gold on the 20th day of 
November, 1834, and 2udly, if he were so received, wheth- 
er he had been discharged upon the finding of the piece 
of gold. 

On the trial of the issues, Judge Barre presiding, seve- 
ral witnesses were offered by the plaintiff, to prove that 
Arthur Reid was at the mine, at work, on the day in ques- 
tion, and that he was, at one time, sent to some distance by 
one of the defendants, (but which is not stated,) for an im- 
plement used in the mine, called a dipper, and that, while 
he was gone, the defendant Motley complained, “that he 
staid too long, and said that Arthur must be smarter, or he 
would send him home, and that George Reid (the plaintiff ) 
should come himself or send a better hand.” This was ob- 
jected to, as evidence against the other defendants, on the 
ground that one partner could not receive another person as 
partner without the concurrence of his co-partners. But it 
was received by the Court, and the jury found upon that and 
other evidence both the issues in favor of the plaintiff 
against all the defendants. 


His Honor thereupon stated the case so as to present the 


question, and enable the defendants to move this Court, to 
direct the issues to be tried over again, if the Court should 
be of opinion that the evidence was not proper against the 
defendants, and the defendants’ counsel made that motion. 


Rorriy, ©. J. We are of opinion that his Honor rightly 
admitted the evidence. It is not a question about the,ad- 
mission of a stranger into the partnership, by one of the 
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partners, without consulting his companions ; for there is 
no pretence that Arthur Reid was to become a partner, or 
entitled even to wages for his labor from the defendants, - 

“The father was the partner, and he had become so by 
agreement with all the defendants; and the only ques- 
tion was, whether he had complied with his contract, so as 
to entitle Aim to a share of the gains, by sending a com- 
petent hand in his stead, as provided for on the agreement. 
The plaintiff says he did, and to establish it, he says the 
defendants themselves accepted the person he sent as a 
hand for him. It is surely evidence of the fact of accep- 
tance, that the young man was engaged openly in the work, 
and that one of the defendants, from the deference due to. 
his years, or superior skill, undertook to direct the opera- 
tions of this person, for the common good: spoke of him as 
his father’s substitute, no one at the time making objec- 
tion to the hand, nor to the acts or declarations of the per- 
son thus assuming authority over the hand. Such circumstan- 
ces tend, certainly, to show that all concerned recognised Ar- 
thur as the substitute of his father. 

The Court therefore is satisfied with the result of the 
trial. It entitles the plaintiff to the decree he asks, and it 
must be referred to the Clerk, to take an account of the 
sum due to the plaintiff in the premises, and enquire which 
of the defendants holds the fund. - 


Decree accordingly. 


PAMELA A. GWYN against RICHARD GWYN, EX’R, AND OTHERS. 
A will of realty and personalty is construed as if executed immediately , 
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Where the testator died without leaving a child,in 1853, having made his - 
will in 1848, and therein devised to his. widow in the following words, 
“in addition to what the law gives her, of my personal estate, I will 
her the bureau, &c.” Hewp, that she took one-half of the personal 
estate, with the addition of the bareau, &c., under the act of 1852, in- 
stead of one-third, under the act of 1835. 

Hex», also, that the widow was entitled tothe crop growing on the tang 
at the testator’s de&th, and to a year’s provision. . 

(The case of Tayzor v. Bonn, Bus. Eq. 5, cited and approved:) 


Cause removed from the Court of Equity, of Caswell 
county, at Fall Term, 1853. 

Littleton A. Gwyn, the testator, died in July 1853, with- 
out leaving a child, or the lawful issue of such. The other 
facts of the case sufficiently appear from the opinion of the 
Court. 


Morehead, for the plaintiff. 
No counsel appeared for the defendants. 


‘Nasu, 0. J. The bill is filed to procure a judicial expo- 
sition of the will of Littleton A. Gwyn. The testator de- 
vises to his wife, the complainant, the tract of land on which 
he lived, describing the metes and bounds. In the same 
clause, is the following bequest: “In addition to what the 
law gives her, of my personal estate, Iwill her the bureaa, 
&e.” The will bears date in 1848, and the testator died in 
July 1853. By the act of 1835, ch. 10, s. 1st, where a 
man died intestate, leaving no issue, his widow was entitled 
to one-third of his personal estate. In 1852, another act 
was passed upon the subject; therein it is provided, that 
hereafter, when any person dies intestate, “possessed of 
personal estate, leaving a widow, but having no child or 
children, nor any issue of the same, one-half of said estate 
shall be allotted to said widow.” The testator has left no. 
doubt as to his intent and wishes in the bequest to his wife : 
he desired her to have that portion of his personal estate. to 
which she would be entitled under the law regulatidg the 
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distribution of such property. Being a man of large estate, 
he thought that her share, under the law, would be an am- 
ple provision. . That such was his meaning, is confirmed by 
the manner in which he speaks of the devise of the land to 
his wife ; he calls it “the dower” land, as if she were to 
claim it by her right of dower. A doubt was suggested, 
whether she can claim under the will any of the personal 
property but the unimportant articles included in the words, 
“T give her the bureau, &c.” The intention of a testator, 
gathered from the will itself, is the leading rule in the con- 
struction of wills. Being very clearly of opinion, that the 
testator intended to give to his widow, what the law would 
have secured her in case of his having died without a will, 
the doukt above stated cannot exist, for he gives those arti- 
cles “in addition” to her distributive share. 

The only question: in the case is, under which act, chet of 
1835, or of 1852, is her distributive share to be allotted to 
her? The will was made in 1848, at which time the rule of 
distribution, in a case of intestacy, where there were no 
children or the issue of such, was one-third of the personal’ 
property to the widow. The act of 1852, in such case, 
gives her one-half. It is common and familiar learning; 
that a will is ambulatory until the death of the testator, and 
by the act of 1844-5, ch. 3, s. 3, it is provided, that “every 
will shall be construed with reference to the real and per 
sonal estate comprised in it, to speak and take effect, as if 
it had been executed immediately before the death of the 
testator or testatrix, unless a contrary intention shall appear 
by the will.” 

The will of Mr. Gwyn, then, must be considered as having 
been executed by him in 1853, immediately before his death, 
as there is nothing in it to control this legal intent. 

It is true, this case does not come within the letter of the 
act. of 1852; because there is no intestacy, but most clearly 
within its-scope. The testator, as before said, in making 
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his bequest, must be considered as executing his will imme- 
diately before his death, and with reference to the rule of 
distribution, as then existing: as saying, I give my wife 
that portion of my personal property, which the law, as it 
now stands, secures to her in a case of intestacy. What 
portion of the personalty did the law then secure to a widow 


"ina case of intestacy? One-half; and to this portion of 


the personal property, the plaintiff is entitled—and, in ad- 
dition to that portion, the law also gives her a year’s allow- 
ance: this is also embraced in the bequest, and to it she is 
entitled. 

It is clear, that the widow, taking the land under the will, 
is entitled to the crop growing upon it at the time of the 
testator’s death. v. Bonn, Bus. Eq. 5. The pro- 
viso in the act of 1852 has no application. The. testator 
could not have contemplated a dissent by the widow, as he 
has made for hcr a more ample provision than the law would 
havé allowed her; this is shown by the fact of the be- 
quest of the small articles which she would have lost by a. 
dissent. 

If required, there must be a reference to the Master, to - 
take an account of the personal estate of Littleton A. Gwyn, 
which has come to the hands of the defendant, and of ita » 
administration, and also of the value of the plaintiff's year’s 


provision. 
The case is retained for further directions. - 
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GENERAL ORDER. 


AT DECEMBER TERM, 1853. 


The following shall be Rules of Practice in this Court: 

I. Unless exception te the competency of evidence con- 
tained in a deposition be made before the hearing of any 
cause, the whole shall be deemed competent, so far as it 
may be deemed relevant. 

II. If any one will except to the competency of such 

evidence, he shall specify the matter and cause of exeeption, 
and furnish the opposite counsel with the same, who shall, 
in writing, either admit the exceptions, and the excepted” 
matter shall be expunged, or shall deny the sufficiency of 
thie causes of exception, and thereupon the excepted matter 
shall be referred to some member of the Bar, whose deci- 
- gion, unless.appealed from, shall be conclusive, and he shall 
expunge the excepted matter, allowed as such. The costs of 
the reference shall be taxed against the party failing, and 
shall not be costs in the cause. 

III. If there be no opposite counsel present, the excep- 
tions shall be filed with the clerk, and deemed served. 

IV. Upon a petition to rehear any order or decree here- 
after filed, there shall be taxed aainst the petitioner, should 
he fail in obtaing a reversal or modification of sych order, 
full costs, including a Solicitor’s fee, and five dollars for the 
fee of the Clerk. 

It is ordered, that the causes be called on the third day 
‘of the term; beginning with the first Circuit, (Equity and — 
Law ;) ther the second Circuit, and so on; and the Clerk 
will docket the causes according to this arrangement. 
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MEMORANDUM, 


Hammon ©. Jongs, Esq., of Rowan, was appointed 
Reporter at this Term, in the place of PERRIN BusBEE, 


Esq., deceased. 
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